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Revista de Derecho
THEMIS 61&#."/',-#+,(1#++.,-#,C.&#++'U,+'$,]'()+)-'-#$,

#$#%()'+#$

*

P!3 1#"&,(%!3 103 )!.3 4!"()(1!10.3 0.0%"(!)0.3

8$03 )!34!"()(1!13"$0%&03"#%3$%30-"0.#3103

.0,3 !+)("!1!3 103=!%0,!3 ,0.&,(%2(1!>3 +#,3

)#3 8$03 10'03 .0,3 0=+)0!1!3 R%("!=0%&03

0%3!8$0))#.3"!.#.30%3 )#.38$03.03"#%.&!&03

8$03 %#3 0.3 +#.(')03 0=+)0!,3 !)2R%3 #&,#3

,0=01(#.3 8$03 #4,0"03 )!3 1#"&,(%!3 103 )!.3

=01(#.3 +!,!3 =0A#,!,3 0)3 '(0%0.&!,3 10)3

* 

Católica del Perú y en la Universidad de Ciencia Aplicadas. El autor agradece sinceramente a Enrique 
Pasquel Rodríguez y a Jorge Abarca García por los aportes brindados a este artículo
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Revista de Derecho
THEMIS 61 )M,, * ',F.-.,-#,)%&".-1(()*%

L-+,()#%/-2*%*"+(%+*&%2*"-)/,",-)(2*)("(2%+,%2*
8%+%* &%* ,):(+2,.)* 8+,:%/%* /(* &-2* /,B(+()#(2*

1@, &%* ;$(* 8$2-* /(*

/$+%)#(*&-2*'(2(2*8+(:,-2*7*'(/,%)#(*&-2*"$%&(2*
2(*%/-8#.*$)*"-)=$)#-*/(*+(3&%2*%*B%:-+*/(*&%*
,):(+2,.)*8+,:%/%@*#%&(2*"-'-*&%*(&,',)%",.)*/(*
#+%4%2*%*&%*',2'%@*&%*(&,',)%",.)*/(*"-)#+-&(2*
/(* 8+(",-2@* (&* +(28(#-* %* &%* 8+-8,(/%/* 7* %&*
8&$+%&,2'-*("-).',"-@*(&*#+%#-*,3$%&,#%+,-*7*)-*
/,2"+,',)%#-+,-* 8%+%* &%2* ('8+(2%2* 8+,:%/%2*

814&,"%2@* &%* (&,',)%",.)* /(* &-2* "-)#+-&(2* /(*
"%'4,-@* ()#+(* -#+%25* C)* +(2$'()@* $)* 3,+-* /(*

/(*,)#(+:()",-),2'-5

"-'-* "-++(&%#-* ,)/,28()2%4&(* (&* %8-2#%+*
8-+* &%* "-'8(#()",%* "-'-* (&* ,)2#+$'()#-*

2@*
(&*',2'-*;$(*2(*(+,3(*"-'-*)$(2#+%*:(+/%/(+%*
7* 8+,'(+%* &(7* /(* &,4+(* "-'8(#()",%5* C&&-*

("-).',"%N@* 7* 2(* "-)2-&,/%* '(/,%)#(* 2$*

;$(* &%* L&,4+(* "-'8(#()",%* ,'8&,"%* ;$(* &-2*

%/-8#%+*)-+'%2*2-4+(*(2#%*'%#(+,%*7*/(*&%*;$(*

&,4+(*"-'8(#()",%@*"-)#%4%*"-)*8+("(8#-2*2-4+(*
%4$2-* /(* 8-2,",.)* /-',)%)#(* ()* (&*'(+"%/-@*

"-'8+%*-*%/;$,2,",.)@*-*&%2*-B(+#%2*/(*:()#%*-*
8+(2#%",.)*/(*8+-/$"#-2*-*2(+:,",-25N*

C&* 8+,'(+* 3+%)* 8+-4&('%* ;$(* 8+(2()#%*

/(* V),.)* C$+-8(%* )-* <%)* /(2%++-&&%/-*

2$"(/,/-*()*(&*0(+1@*()*&-*;$(*+(28("#%*%*&%2*

&%* ,)#()",.)* /(* &%* ('8+(2%* "-)* 8-2,",.)* /(*
/-',),-5* C&* W+,4$)%&* C$+-8(-@* 8-+* 2$* 8%+#(@*

2(>%&%* ;$(* /(4(* /(#(+',)%+2(* (&* (B("#-* ()*

,)#()",.)*/(&*2$8$(2#-*,)B+%"#-+5

C&* 2(3$)/-* 8+-4&('%* (2@* ;$(* B-+A%+* &%*
"-)#+%#%",.)* 2-4+(* $)* /(#(+',)%/-* +("$+2-*

;$(* "+(%* (&* 2,2#('%* /(* 8+-8,(/%/* 8+,:%/%35*

1 

2 

Restrictivas de la Libre Competencia. Derogado por el inciso a) de la Segunda Disposición Complementaria 

3 
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Revista de Derecho
THEMIS 61[2#%* 3()(+%* ,)"()#,:-2* 8%+%* ,):(+#,+* ()*

&%* 8+-/$"",.)* /(* 4,()(2* 7* /(2%++-&&-* /(*

;$(* $)* #(+"(+-* #()3%* %""(2-* %* &-2* +("$+2-2*
/(2%++-&&%/-2*8-+*(&*8+-8,(#%+,-@*2(*:(+,B,"%+?*
$)* "%2-* /(* 4,00@,(1(%2@* ;$(* )-* (2* -#+%* "-2%*
;$(* "$%)/-* $)%* ('8+(2%* 2(* %8+-:("<%*
8%+%2,#%+,%'()#(*/(*&%*,):(+2,.)*+(%&,A%/%*8-+*
-#+%*7@*()*"-)2("$()",%@*-4#,()(*4()(B,",-2*/(*
&%*8+-8,(/%/*%=()%5*0-+*&-*#%)#-@*&%*B,3$+%*/(*
&%*)(3%#,:%*%*"-)#+%#%+*/(2#+$7(*&-2*,)"()#,:-2*
;$(* #,()()* &-2* ,)/,:,/$-2*8%+%* ,):(+#,+* ()*(&*

B%",&,/%/(2*-*,)2$'-25

C:,/()#('()#(@*',()#+%2*'()-2*8+(/(",4&(*7*
"&%+%*2(%*(2#%*/-"#+,)%@*'%7-+*2(+?*(&*8(+=$,",-*
;$(* 2(* 3()(+(* %&* 2,2#('%* /(* 8+-8,(/%/*
8+,:%/%*7*/(&*;$(*8%+%/.=,"%'()#(*/(8()/(*
(&*"-++("#-*B$)",-)%',()#-*/(&*'(+"%/-@*;$(*
8+(",2%'()#(*#,()(*"-'-*',2,.)*8+-#(3(+*(&*
/(+("<-*/(*&%*&,4+(*"-'8(#()",%5

C&* #(+"(+* 8+-4&('%* ;$(* 8$(/(* ,/()#,B,"%+2(*
"-)2,2#(* ()* ;$(* &%* %3()",%* (2#%#%&* ;$(*
+(2$(&:%* &%* "-)#+-:(+2,%* #()/+?* ;$(* B,=%+* &-2*
#K+',)-2*L=$2#-2N*/(*&%*#+%)2%"",.)5*!&*C2#%/-@*
2,)* ('4%+3-@* &(* (2* 2$'%'()#(* /,B,"$&#-2-*
92,* )-* ,'8-2,4&(9* %""(/(+* %* &%* ,)B-+'%",.)*
%"(+"%*/(*&-2*"-2#-2*/(*&%*('8+(2%*;$(*(2#?*
2,()/-*-4&,3%/%*%*"-)#+%#%+5*0+,)",8%&'()#(@*
8-+;$(@* 8-+* $)* &%/-@* '$"<%2* :("(2* 2(+?*
)("(2%+,-* "-)-"(+* "-2#-2* '%+3,)%&(2* ;$(*
&%*',2'%*('8+(2%*/(2"-)-"(H*7@*8-+*-#+-@*%*
'()$/-* 2(+?* )("(2%+,-* "-)-"(+* &-2* "-2#-2*

/(* #-'%+* 8-+* +(%&,A%+* $)%* #+%)2%"",.)*

()"$()#+%)*()*&%2*'()#(2*/(*&-2*/,+("#-+(2*7*

/(* #%&(2* "-2#-2* 2(+?* ,'8-2,4&(* /(#(+',)%+*
;$K* "-)/,",-)(2* /(* "-)#+%#%",.)* 8(+',#()*
%* &%* ('8+(2%* ;$(* (2#?* 2,()/-* -4&,3%/%* %*
"-)#+%#%+*2(3$,+*-4#(),()/-*$)%*3%)%)",%*8-+*

&%*#+%)2%"",.)

$)*2$8$(2#-*,)/,+("#-*/(*B,=%",.)*/(*8+(",-2@*
"-2%* ;$(* (2#?* 8+-<,4,/-* ()* #-/-2* &%2*

8$(/(*(2"%8%+2(5*C)*(B("#-@*()*&%*'(/,/%*;$(*
+(2$&#%*,)/,28()2%4&(*(2#%4&("(+*$)*:%&-+*/(&*
4,()* -* 2(+:,",-* "-)* (&* ;$(* 2(* ;$,(+(* -4&,3%+*
%*"-)#+%#%+@*()*&-2*<("<-2*2(*:%*%*#()(+*;$(*
(2#%4&("(+*,)/,+("#%'()#(*$)*8+(",-5*

"-)2#%)#('()#(5* 0-+* (&&-@* #K+',)-2* ;$(*
8$/,(+-)* 2(+* "-)2,/(+%/-2* +%A-)%4&(2* -*

/(=%+?)* /(* 2(+&-* %&* "%'4,%+* &%2* "-)/,",-)(2*
/(&* '(+"%/-5* [2#(* (2* (&* '-#,:-* 8-+* (&* "$%&*
),)3$)%* ('8+(2%* +(%&,A%* 8%"#-2* ,):%+,%4&(2*
7* /(B,),#,:-2* %* 8(+8(#$,/%/* "-)* (&* +(2#-* /(*
%3()#(2* /(&* '(+"%/-5* C)* "-)2("$()",%@*
',()#+%2* /$+(* (&* %"$(+/-* ,'8$(2#-@* &-2*
#+,4$)%&(2* -* %3()",%2* %/',),2#+%#,:%2* ;$(*
+(2$(&:%)* (&* "%2-@* #()/+?)* ;$(* <%"(+* $)%*
&%4-+* /(* '-),#-+(-* 8(+'%)()#(* /(* &%2*
"-)/,",-)(2*/(*'(+"%/-*8(+#,)()#(2*%&*"%2-5

&%2* B%",&,/%/(2* (2()",%&(2* "-)2#,#$7(* $)*
,)#()#-* =$+,28+$/()",%&* /(* &,',#%+* 7* <%"(+*
'?2* 8+(/(",4&(* &%* B,3$+%* /(* &%* L)(3%#,:%*
%* "-)#+%#%+N* ()* "%2-2* /-)/(* 2(* 8+(#()/(*
-4#()(+* (&* %""(2-* %* $)* +("$+2-* "-)#+-&%/-*
8-+*$)%*('8+(2%*"-)*8-2,",.)*/(*/-',),- 5

C)* (B("#-@* %* &-* &%+3-* /(* &-2* %>-2@* #%)#-*
()* (&* /(+("<-* )-+#(%'(+,"%)-* "$%)#-* ()*

(2()",%&(2@*()*&%*'(/,/%*;$(*2(*8(+B,&%*"-'-*
$)%*/(+,:%",.)*/(*&%*#('?#,"%*/(*&%*)(3%#,:%*
,)=$2#,B,"%/%*-*%+4,#+%+,%*%*"-)#+%#%+@*<%*#(),/-*
()* "-'1)* &%* ",+"$)2#%)",%* /(* /(2%++-&&%+2(*
2-4+(* &%* 4%2(* /(* "+,#(+,-2* 4%2#%)#(* :%3-2* (@*

“essential facility cases involve basic principles [and the] concept may be merely a useful label... rather than 

Los autores indican que la “‘Essential facility’ is just an epithet.... It is not an independent tool of analysis, 

analyzing the implications...”. En el mismo sentido, AREEDA, Philip. “Essential Facilities: An ephitet in need of 
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Revista de Derecho
THEMIS 61 ,)"&$2-@* ,'8+(/(",4&(25* C&&-* (2* #%)* ",(+#-@*

;$(* /,:(+2-2* %$#-+(2* <%)* 8+-8$(2#-* ;$(*

#K+',)-2* /(* L)(3%#,:%* %* "-)#+%#%+N* 7@* '?2*
4,()@* ,/()#,B,"%+* '%)(+%2* /(* /(&,',#%+* (2#(*
#,8-* /(* ,)B+%"",-)(2 5* !* 8(2%+* /(* (&&-@* &%*

"-)-",/%* "-'-* /(&* L"$(&&-* /(* 4-#(&&%N@*
%8%+("(* "-'-* $)%* +(28$(2#%* '$"<-* '?2*
-4=(#,:%* 7* 8+(/(",4&(* B+()#(* %* &%* %8%+()#(*

()*&%*)(3%#,:%*%*"-)#+%#%+5

I-* /,"<-* )-* 2,3),B,"%* ;$(* 2(%'-2* 8+-'-#-+(2*

,)#(+:()",.)*()*&%*&,4(+#%/*"-)#+%"#$%&*(@*,)"&$2-@*

+(3$&%#-+,%25* C'8(+-@* +("-)-"('-2* ;$(* %&*

2-)* 2$2* (&('()#-2@* 7* "$?)/-* 2(*/(4(* %8&,"%+H*
2,()/-*,)"&$2-*'?2*"&%+%*;$(*&%*'(&,B&$%*B,3$+%*
/(*&%*)(3%#,:%*,)=$2#,B,"%/%*%*"-)#+%#%+5

8$(/(*2(>%&%+*&-*2,3$,()#(O
*

** I,',#%*&-2*"%2-2*/(*)(3%#,:%*%*"-)#+%#%+*
%* 2$8$(2#-2* /-)/(* 2(* "$'8&()* &-2*

+(B,(+(* /(* $)* %"#,:-* (2()",%&* -* /(*
%""(2-* ,)/,28()2%4&(* 8%+%* ;$(* $)%*
('8+(2%@* )-+'%&'()#(* "-'8(#,/-+%@*
8$(/%* /(2%++-&&%+* 2$* %"#,:,/%/* ()* $)*

8$(/(* 2(+* /$8&,"%/-* -* +(8&,"%/-* 8-+*
&%* "-'8(#()",%@* /(* #%&* B-+'%* ;$(*
&%2* #+%4%2* /(* %""(2-* %* $)%* B%",&,/%/*

/(* &%* 8%+#,",8%",.)* ()* (2#(* '(+"%/-5*
C)* -#+%2* 8%&%4+%2@* $)%* "-)/$"#%*

/(*#%&*B-+'%*;$(*(&*%""(2-*"-)"(/,/-*
%* &%* ('8+(2%* "-'8(#,/-+%* )-*
'()-2"%4(* (&* $2-* ;$(* &(* (2#%4%*
"-)B,+,()/-* &%* ('8+(2%* 8+-8,(#%+,%*
/(* &%* B%",&,/%/5* C)* -#+%2* 8%&%4+%2@*
&%* B%",&,/%/* /(4(* 8-2((+@* ()* ",(+#%*

/(4(*"-)"(/(+&(*%*2$*8+-8,(#%+,%*$)%*
8-2,",.)*/(*/-',),-@*;$(*/(4(*8-2((+*

)%#$+%&* 8%+%* ;$(* 2(* "$'8&%* "-)* (&*
8+(2$8$(2#-*/(*&%*/$8&,",/%/5

** U+,)/%*"+,#(+,-2*'?2*"&%+-2*%"(+"%*/(*
"$?)/-* $)%* ('8+(2%* 8$(/(* )(3%+2(*
%* "-)#+%#%+* "-)* 2$2* "-'8(#,/-+(2*
7* +(/$"(* &%* &,',#%/%* 8+(/,"#,4,&,/%/*
7* %'4,3\(/%/* ;$(* "%+%"#(+,A%* &%*
B,3$+%* /(* &%* )(3%#,:%* ,)=$2#,B,"%/%* %*
"-)#+%#%+5

/(* &%2* "-)/,",-)(2* /(* '(+"%/-* 7* /(*

/(* "-)#+%#%",.)H* &-* ;$(* 8(+',#(*
2(>%&%+* 8+(&,',)%+'()#(* ;$(* K2#(*
(2* $)* +('(/,-* '?2* ,/.)(-* 8%+%* 2(+*
%8&,"%/-*8-+* &%2*%3()",%2* +(3$&%#-+,%2*
'?2*;$(*8-+* &%2*"-+#(2*-*%3()",%2*/(*
"-'8(#()",%5

&$"(2* 2-4+(* &-* ;$(@* ()* )$(2#+%* -8,),.)@*

"-'-*$)*+("$()#-*/(*".'-*2(*<%*%8&,"%/-*()*

))M,, 1%',"#0)$)*%,-#,+',a1")$!"1-#%()'

0%+%* (2#%+* ()* "%8%",/%/* /(* 4+,)/%+* $)%*

B%",&,/%/(2* (2()",%&(2* +(2$&#%* )("(2%+,-*
%/(&%)#%+* $)* +("-++,/-* <,2#.+,"-* 8-+* &%2*
+(2-&$",-)(2*=$/,",%&(2*'?2*2,3),B,"%#,:%2*;$(*
%8&,"%+-)*(2#%*/-"#+,)%5

(2#%+?)* -+,()#%/%2* %&* 2,2#('%* =$/,",%&*
)-+#(%'(+,"%)-* 8-+* 2(+* K2#(* (&* ;$(*
8-2#$&.* '?2* #('8+%)%'()#(* &%* %8&,"%",.)*
/(* &%* )-",.)* /(* B%",&,/%/* (2()",%&* %* "%2-2*

()*&-2*#+(2*8+,'(+-2*;$(*2(*",#%+?)*)-*2(*<,A-*

&%2* B%",&,/%/(2*(2()",%&(25* C2* +(",K)*%*8%+#,+*

Ver, por ejemplo, GLAZER, Kenneth y Abbott LIPSKY. “Unilateral refusals to deal under section 2 of the 



Lu
is 

Jo
sé

 D
ie

z 
C

a
n

se
c

o
 N

ú
ñ

e
z

69

Revista de Derecho
THEMIS 61/(&*

LB%",&,/%/*(2()",%&N*2(*,)"-+8-+%*%&*&()3$%=(*

=$+,28+$/()",%*'$)/,%&5

C)* 2(3$)/-* &$3%+@* 2(* <%+?* $)* +("$()#-* /(*
&-2* "%2-2* ('4&('?#,"-2* ()* (&* '%+"-* /(* &%*

',2'%* ;$(* 2(* <%* :,)"$&%/-* "-)* "%2-2* /(*
,)B+%(2#+$"#$+%25

'M, ,, aG>E:S>G;<9HEB,%8>D<BN<>EHB9B

E5*
7,

6%"(* '?2* -* '()-2* $)* 2,3&-* 7* %* "-',()A-2*
*

)-+#(%'(+,"%)%@*$)%*%2-",%",.)* "-)B-+'%/%*
8-+*"%#-+"(*('8+(2%2*B(++-:,%+,%2@*-8(+%/-+(2*

#+%)28-+#(* /(* "%+3%* "-)#+-&%4%* $)* #(+',)%&*

P+&(?)25* !)#(2* /(* ;$(* (2#%* (28(",(* /(* A#(%&3
:0%&$,0

#(+',)%&(2*,)/(8()/,()#(2*7*%""(2-2*%*#+()(2*

/(2(%+%)*#+%2&%/%+2(*-*,)#()#%+%)*#+%)28-+#%+*

-42#%)#(@* %1)*/(28$K2*/(*;$(* &%*!2-",%",.)*
-4#$:,(+%*(&*"-)#+-&*/(*&-2*'(/,-2*8%+%*"+$A%+*

&%2* B%",&,/%/(2* /(* ,)B+%(2#+$"#$+%* /(* %'4-2*

!2-",%",.)*&%*8-2,4,&,/%/*/(*"%+3%+*7*/(2"%+3%+*

8%+%*8-/(+*&&(:%+*"$%&;$,(+*4,()*-*8(+2-)%*%*

2$(+#(*/(*'-)-8-&,-*)%#$+%&5*0%+%*%2(3$+%+&-@*

&%2*('8+(2%2*;$(*"-)B-+'%4%)*&%*!2-",%",.)*

2$* (2",2,.)* -@* /,"<-* ()* -#+%2* 8%&%4+%2@* ;$(*
"-)2-&,/%4%)* (&* %"$(+/-5* I%* 8+,)",8%&* +(3&%*

-4#()(+* &%*%"(8#%",.)*$)?),'(*/(* #-/-2* &-2*

I-2*+(2$&#%/-2*"-)"+(#-2*/(*&%*,'8&('()#%",.)*
/(* (2#(* L"$%2,* '-)-8-&,-N* )%#$+%&* (+%)*
B?",&'()#(*8+(/(",4&(25*C)*(B("#-@*2(*8+-/$=-*

/(*/,"<%*",$/%/@*7* &%2* #%2%2* B$(+-)*"-4+%/%2*
()* &%* B-+'%* /(* "%+3-2* "-'8&('()#%+,-25* C)*
+(2$'()@* ()* &%* '(/,/%* ;$(* &%* !2-",%",.)*

-B(+()#(*/(*2(+:,",-2*8-+#$%+,-2@*;$(*%/('?2*

%&"%)A%+*2$2#%)",%&(2*+()#%2*'-)-8.&,"%2*8-+*
&%2*-8(+%",-)(2*;$(*+(%&,A%4%5

:(#-* 8+(:,2#-* 8%+%* &-2* ',('4+-2* /(* &%*

/(* &%2* )-+'%2* "-)#(),/%2* ()* (&* %"#%* /(*
8

!'K+,"%*B$(*2,',&%+*%*&%*+(3&%*B+("$()#('()#(*
%8&,"%/%*%*&-2*"%2-2*/(*'-)-8-&,-2*)%#$+%&(2*

%* &%* !2-",%",.)* 2(3$,+* -8(+%)/-* "-'-* $)*
'-)-8-&,-@*8(+-*2(* &(*-4&,3.*%*;$(*%"(8#%+%*
%* -#+%2* ('8+(2%2* "-'-* ',('4+-2@* 2,('8+(*
;$(*K2#%2*(2#$:,(+%)*/,28$(2#%2*%*%2$',+* &-2*

/('?2*',('4+-2*/(*&%*!2-",%",.)5

('8+(2%2* "-'-* ',('4+-2* /(* &%* !2-",%",.)*

7 

8 
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Revista de Derecho
THEMIS 61

8$/-* 2(+* +(2#%$+%/%* 8-+* $)* '%)/%#-* /(*

<%4(+*2,/-*+(2#%$+%/%@*8%+("(*-4:,-*;$(*(2#%*
'(/,/%* 8$/-* <%4(+* 2,/-* 8+(B(+,4&(* /(2/(*

&%*"+(%",.)*/(*$)*'("%),2'-*8(+'%)()#(*8%+%*

&%* "-'4,)%",.)H* '-),#-+(%)/-* 7* %=$2#%)/-*

#K+',)-2* 7* "-)/,",-)(2* /(* &%* 8+-8,(/%/* 7*
$2-5* V)* +('(/,-* (2#+$"#$+%&* 8+-4%4&('()#(*
<$4,(2(*-4:,%/-*&%*)("(2,/%/*/(*2$8(+:,2,.)*

8+-4&('%*/(*'-)-8-&,-*2(*+(2$(&:%*)-*8-+*$)*
+('(/,-*(2#+$"#$+%&*;$(*8$/-*<%4(+*+(2#%$+%/-*

105

C2#(* "%2-@* ;$(* /%#%* /(* EFEG@* +(:(&%4%*
%&3$)-2* /(* &-2* 8+-4&('%2* /(* &%* %8&,"%",.)*
/(&* 8+,)",8,-* /(* &%2* B%",&,/%/(2* (2()",%&(2* 7*
2-4+(*&-2*;$(*2(*"-'()#%+?*'?2*%/(&%)#(5*C)*
(B("#-@*-"$++(*;$(*2(*#+%#%*/(*$)*'("%),2'-*

-* /(* 2-&$",.)* /(* $)* 8+-4&('%* /(&*'(+"%/-*

()#+(* (&* /(+("<-* /(* &%* &,4+(* "-'8(#()",%*
7* &%* +(3$&%",.)5* C2#%* (2* $)%* 2-&$",.)* ;$(*

/(*&-2*"-)2$',/-+(25

G5* 11

A#(%&3

:0%&$,0* ,)#(3+%/-* 8-+* EGJJ* /,%+,-2* /(* 3+%)*

",+"$&%",.)*()*&-2*C2#%/-2*V),/-2*/(*!'K+,"%*

#-/-2*&-2*',('4+-2*/(*&%*%2-",%",.)*%*"%'4,-*

',('4+-2*7*/(&*8+-8,-*(;$,8-*/(*!22-",%#(/*

,)B-+'%",.)* 7* 4+,)/%+* %* &-2* &("#-+(2* /(* 2$2*

$)* '("%),2'-* /(* 8+-'-",.)* /(* 2,)(+3,%2*

C'8(+-@*&%2*)-+'%2*,)#(+)%2*/(*&%*!2-",%",.)*

&%* 8-2,4,&,/%/* /(* :(#%+* &%2* 2-&,",#$/(2* /(*

B-+'%@*8-+*(=('8&-@*$)*/,%+,-*'(#+-8-&,#%)-*

/(* "$%&;$,(+* -#+-* /,%+,-* /(* &%* ',2'%* ?+(%*

;$(* #%)* 2.&-* $)* /,%+,-* 9(&* ,)#(3+%)#(* ()* &%*
!2-",%",.)9*8$/,(+%*/,28-)(+*/(&* 3,3%)#(2"-*

()*#-+)-*%&*A#(%&3:0%&$,0

+(3$&%",-)(2*/(*!22-",%#(/*0+(22*+(&%",-)%/%2*
"-)* &%* %/',2,.)* /(* )$(:-2* ',('4+-2* 7@* ()*

"%/%* $)-* /(* &-2* ,)#(3+%)#(2125* C)* %8(&%",.)*

,)#(3+%)#(2*"-)2,/(+.*;$(@*()*&%*'(/,/%*;$(*

8+-#(3(+*%*&-2*',('4+-2*/(*!22-",%#(/*0+(22*

También se conoce como “ ”, “ruptura”, o “disociación de titularidad y gestión” del . A 
través de este mecanismo una empresa o asociación de empresas que goza de posición dominante es 
obligada por la autoridad de competencia a desintegrase en diversas empresas. Cabe indicar, que esta 
posibilidad no se encuentra incorporada explícitamente en nuestro ordenamiento jurídico ni existe un caso 
en el que se haya establecido un mandato de esta envergadura.

10 

11 

12 
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Revista de Derecho
THEMIS 61$)%* +(2#+,"",.)* ,&(3%&@* 7* (&&-* %* 8(2%+* ;$(* 2(*

/(*'(+"%/-*-*8-2,",.)*/(*/-',),-5*

Q-* -42#%)#(@* (&* B%&&-* =$/,",%&* #$:-* '?2* /(*
$)* :-#-* /,2"-+/%)#(* ;$(* "-)2,/(+.* ;$(* &-2*

7* +(8-+#(+-2* 7* ;$(@* %/('?2@* )-* ;$(/%4%*
"&%+-@* $)%* :(A* ;$(* (&* /(+("<-* /(* :(#-* B$(+%*

8$/,(+%* 2(+* ',('4+-* /(* &%* %2-",%",.)* 7* (&&-*

('8+(2%*;$(*2-&,",#%4%*(&*%""(2-5*

C2#(* "%2-* )-* 2(* "-)=$3%* )("(2%+,%'()#(*
"-)* &%*/-"#+,)%*/(* &%2* B%",&,/%/(2*(2()",%&(2@*
4?2,"%'()#(* 8-+;$(* (&* %+3$'()#-* '?2*
+(2%&#%)#(* ;$(* 2(* 8+(2()#%4%* ()* (&* "%2-*

"%2-*"-)"+(#-5*C'8(+-@*2,*2(*&(*+("-)-"(*"-'-*

;$(*(2#%4&(",.*$)*'%)/%#-*/(*%""(2-@*;$(*(2*

13

:()#%* %&* 8-+*'%7-+*/(*8+-/$"#-2* B+(2"-2* ()*

(+%* $)* "-'(+",%)#(* ;$(* %&(3%4%* <%4(+* 2,/-*

8%+%&,A%/-*2$*)(3-",-*/(*8+-/$"",.)5*

;$(*(+%*)("(2%+,-*;$(*2(* &(*4+,)/%+%*%""(2-*

;$(* &%* +%",-)%&,/%/* /(* &-2* %+3$'()#-2* /(*

/(* !8(&%",-)(2* #%'4,K)* 2(* 8+-)$)",.*
%"(+"%* /(* &%* "&%2(* /(* %+3$'()#-2* ;$(* 2(*

/(#(+',).* ;$(* &-2* 8+-8,(#%+,-2* )-* (2#?)*
-4&,3%/-2* %* %"(8#%+* ,)/,2"+,',)%/%'()#(*
%* #-/-2* &-2* 2-&,",#%)#(2* /(* &%* B%",&,/%/@* 2,)-*

/(* (28%",-* /,28-),4&(@* &%* "-)2#%#%",.)* /(*

%#()#%/-* "-)#+%* &%2* )-+'%2* ;$(* 8+-#(3()*
&%* &,4+(* "-'8(#()",%* "-)#(),/%2* ()* (&* %"#%*

%"(8#%/%2* $),:(+2%&'()#(* 8%+%* &-2* "%2-2* /(*

!* /,B(+()",%* /(&* %)#("(/()#(* /(* !22-",%#(/*

&-2* /,2#+,4$,/-+(2* /(* 8+-/$"#-2* ()* &%* A-)%5*
!/('?2@* ()* (2#(* "%2-* (+%* 4%2#%)#(* "&%+%* &%*
8+(2()",%*/(*$)%*8-2,",.)*/(*/-',),-*-*8-/(+*
/(*'(+"%/-*/(*8%+#(*/(* &-2*8+-8,(#%+,-2*/(&*
'(+"%/-5

*

/(* &%* /-"#+,)%* /(* &%2* B%",&,/%/(2* (2()",%&(2H*
%/('?2*/(*;$(*(2*(&*8+,'(+-*;$(* ,)"-+8-+%*
$)%* 2(+,(* /(* "+,#(+,-2* -* &0.&3 8%+%* ;$(* $)%*
"-+#(*/(#(+',)(*"$?)/-*2(*(2#?*B+()#(*%*$)%*
B%",&,/%/*(2()",%&5

13 
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Revista de Derecho
THEMIS 61 C&*/('%)/%)#(*(+%*(&*8+-8,(#%+,-*/(*$)*)$(:-*

C&* /('%)/%)#(* %&(3.* ;$(* (&* /$(>-* /(&*

<%"(+&-* %* $)* (;$,8-* ;$(* )-* B$(+%* (&* /(* &-2*

B+%);$,",%*&-"%&*/(*&%*&,3%*)%",-)%&*/(*B1#4-&5*

('8&(.* $)* &0.&
(2#%4&("(+* 9"-)* ",(+#-* 3+%/-* /(* 8+(",2,.)* 7*

$)%*B%",&,/%/*(2()",%&5*

C&* '()",-)%/-* &0.&
2,3$,()#(2*,)#(++-3%)#(2O
*

-8(+%",.)*/(*$)*(;$,8-*8+-B(2,-)%&*/(*

(;$,8-RH*7@*

%$);$(* #%'4,K)* +(:(&.* 4$()%* 8%+#(* /(* &-2*
8+-4&('%2*;$(*2$+3()*"-'-*"-)2("$()",%*/(*
&%*%8&,"%",.)*/(*(2#%*/-"#+,)%5

V)* 8+,'(+* 8+-4&('%* ;$(* 2(* 8+(2()#%*
"-)2,2#(* ()* &-* 8-"-* #K"),"-* 7* 8+(/(",4&(*
/(&* %)?&,2,2* ;$(* 2(* +(%&,A%* %&* -+/()%+* (2#%*
(28(",(* /(* L%""(2-* -4&,3%#-+,-N@* 7* ;$(* (2*
&%* (2()",%* /(&* 8+,)",8,-* /(* &%2* B%",&,/%/(2*

/(* +%A-)%4,&,/%/* ;$(* 1),"%'()#(* %8(&%)* %*
&%* ,)#$,",.)5*C2*",(+#-@*;$(*()*(&*"%2-*;$(*2(*
/(2"+,4(* 8%+("(* +%A-)%4&(* ;$(* $)* (2#%/,-*

8$/,(+%* %"-'-/%+* /-2* B+%);$,",%2* /(* B1#4-&*
8+-B(2,-)%&5* I-2* (;$,8-2* /(* B1#4-&* 2.&-*

2,)* ;$(* 2(* /(#(+,-+(* (&* "K28(/* -* ,'8,/%* &-2*
()#+()%',()#-2@* %)?&,2,2* ;$(* (2"%8%* &-2*

(2#%/,-*8$(/(*/,B(+()",%+2(*"&%+%'()#(*/(*&-*

/(*%3$%*-*3%2@*/(*$)*8$()#(*-*/(*$)*%&'%"K)*
/(* 8+-/$"#-2@* #-/-2* &-2* "$%&(2* 8$(/()* 2(+*
('8&(%/-2*/(*'%)(+%*'$"<-*'?2*2-2#(),/%*

C&* %)?&,2,2* "-'8&(#-* /(* (2#(* "%2-* )-2* &&(:%*
%* $)%* "-)"&$2,.)* 2-4+(* &%* ;$(* 2(* +(#-'%+?*
'?2* %/(&%)#(O* &%* /-"#+,)%* /(* &%2* B%",&,/%/(2*
(2()",%&(2*7*&%*-4&,3%",.)*/(*%""(2-*-4&,3%#-+,-*
;$(* )-+'%&'()#(* &&(:%* %8%+(=%/%* 8$(/()*

2,3$,()#(2*"-)/,",-)(2*"-)"-',#%)#(2O

a) ** ;$(* (&* %""(2-* %* &%* B%",&,/%/* +(2$&#%*
(2()",%&* 8%+%* &%* 2$8(+:,:()",%* /(* &%*
('8+(2%*;$(*&%*2-&,",#%H

b) 

c) ** ;$(*&%*B%",&,/%/*)-*8$(/(*2(+*B?",&'()#(*
/$8&,"%/%*-*+(8&,"%/%5

/(28+()/()*/(*&%*2()#()",%*2-)*;$(O

/(* #%&* B-+'%* ;$(* 2(* 8(+',#%* 2$*
/,28-),4,&,/%/*%*$)*"-2#-*'%+3,)%&H

,)"+('()#%/%* ()* &%* '(/,/%* ;$(* 2(*
4+,)/%+%*&%*B%",&,/%/5*

C&* 2(3$)/-* 8+-4&('%* ;$(* 2$3,(+(* (2#(* "%2-*
(2*$)-*;$(*2(*<%*%/(&%)#%/-O*&%*%8&,"%",.)*/(*
&%*/-"#+,)%*/(*&%2*B%",&,/%/(2*(2()",%&(2*)-*(2*

)("(2,/%/*/(*+(3$&%+@*"-'-*"-)2("$()",%*/(*
2$*-4&,3%",.)*/(*4+,)/%+*%""(2-*%*&%*B%",&,/%/@*
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Revista de Derecho
THEMIS 61&-2* #K+',)-2* 7* "-)/,",-)(2* 2-4+(* &%*'%)(+%*

/(#(+',)%+* 2,'8&('()#(* ;$(* (&* (2#%/,-*

"-)/,",-)(2* 2,',&%+(2* %* %;$(&&%2* 8%"#%/%2*

/(*&%/-*2,#$%",-)(2*#%)*,'8-+#%)#(2*"-'-*&%*
:%&-+%",.)*/(*"%/%*$)-*/(*&-2*(;$,8-2*8-+*(&*

;$(* %B+-)#%)* &-2* 8-#()",%&(2* $2$%+,-25* C2#-*

"&,()#(2*/(*'%7-+*+,(23-*;$(*-#+-25

D5*

I%* B%",&,/%/* (2()",%&* 2-&,",#%/%* ()* (2#(* "%2-*

!28()*(2*$)%*&-"%&,/%/*/(*/(8-+#(2*()*&%*;$(*

8%+%* /(8-+#(2* /(* ,):,(+)-5* I-2* 8+-8,(#%+,-2*

(2#%4&(",/-* (&* L))3 L.+0%3 U("C0&@* $)* 2,2#('%*

$)*/(#(+',)%/-*'-)#-*%&*;$(*2(* &(*%8&,"%4%*

,)2#%&%",-)(2* /(* "$%&;$,(+%* /(* &-2* ",+"$,#-25*

"-):()"(+* %* !28()* 6,3<&%)/2* 8%+%* ;$(*

8(+-* %&* %>-* 2,3$,()#(* +("<%A.* &%* 8+-8$(2#%*

/(*&-2*,)3+(2-2*/(&*L))3L.+0%3U("C0&5*0-+*(&&-@*

%"",-)(2* /(2%++-&&.* $)%* ,)#()2%* "%'8%>%*
8$4&,",#%+,%* ,)/,"%)/-* ;$(* 2$2* B%",&,/%/(2*

!28()*6,3<&%)/2*,),",.*%"",-)(2*"-)#+%*!28()*

"$&8%4&(* /(* '-)-8-&,A%",.)* /(&* '(+"%/-*
3 !"#5* I%2* +%A-)(2*

'%)#()(+*(&*'-)-8-&,-5*

/(* /-',),-* 8-+;$(* (&* '(+"%/-* +(&(:%)#(*

814&,"-*;$(*3$2#%4%*/(*(2#(*/(8-+#(*94%2#%)#(*

;$(* (&&-* (+%* (:,/()",%* /(* '-)-8-&,A%",.)5*
!2,',2'-@*"-)2,/(+.*,))("(2%+,-*8+-)$)",%+2(*
%"(+"%*/(* &%* +(&(:%)",%* /(* &%* /-"#+,)%*/(* &%2*
B%",&,/%/(2*(2()",%&(25

(+%* +(28-)2%4&(* /(* '-)-8-&,A%",.)* 8-+* )-*
-B+("(+* %+3$'()#-2* "-):,)"()#(2* 8-+* 2$*

B$(+-)* B?",&'()#(* /(2("<%/%2@* 8-+* &-* ;$(*
#(+',).* 2,()/-* 2,)/,"%/%* "-'-* "$&8%4&(5* C)*
"-)2("$()",%@* &%* &("",.)* ;$(* ,)#()#.* 4+,)/%+*

('8+(2%*"-)*8-/(+*/(*'(+"%/-@*8%+%*)(3%+2(*

I%* 8+(3$)#%* ;$(* 2$+3(* (2* ;$K* /(4(*

$)* +,:%&* "-'-* $)%* "-)2("$()",%* 2("$)/%+,%*

&%* "-'8(#()",%@* 2-4+(#-/-@* 8-+;$(* 2,* $)%*
/(#(+',)%/%* ('8+(2%* )-* %"#$%+%* /(* (2%*
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Revista de Derecho
THEMIS 61

*
8-+*&%2*('8+(2%2*,):-&$"+%/%2@*/(*'-/-*;$(*

#+%#.* 8$(2* /(* $)%* 8+(2$)",.)* (++.)(%* 8-+*

%"$(+/-2* ;$(* &%2* -4&,3%)* -* :,)"$&%)* 8%+%*

/(=%+* /(* &%/-* &%* %'4,3$%* (* ,'8+(/(",4&(*

B%",&,/%/(2*(2()",%&(25

M

2$2* B%",&,/%/(2*/(*/,2#+,4$",.)@* &,',#%)/-* &-2*

8-+*&%*/-"#+,)%*/(*&%2*B%",&,/%/(2*(2()",%&(25*
C&* #(2#* ;$(* 2(* %8&,".* ()* (2#(* "%2-* B$(* (&*
2,3$,()#(O

$)*'-)-8-&,2#%*"-)#+-&%*$)%*B%",&,/%/*
(2()",%&H

B%",&,/%/*(2()",%&H

(&*%""(2-*%*&%*B%",&,/%/*+(2$&#%*:,%4&(5

I%* 8+(2()",%* /(* &-2* "$%#+-* (&('()#-2*
/(#(+',)%* &%* -4&,3%",.)* /(* &%* ('8+(2%*
'-)-8-&,2#%*/(*4+,)/%+*%""(2-*%*&%*B%",&,/%/175*
I%'()#%4&('()#(* (&* "%2-* 2(* +(2-&:,.* ()* $)*
W+,4$)%&* /(* !8(&%",-)(2* 7* )-* %* ),:(&* /(* &%*

18

C2#%/-2*V),/-2*2(*8+-)$)",.*()*+(&%",.)*"-)*
&%* /-"#+,)%* /(* &%2* B%",&,/%/(2* (2()",%&(25* C)*

%* %8&,"%+* &%* /-"#+,)%* /(* &%* B%",&,/%/* (2()",%&*

/(*+(/(2*/(*#(&("-'$),"%",-)(29*8-+*-B+("(+*
%""(2-* /,2"+,',)%/-+* %* 2$* ,)B+%(2#+$"#$+%*

;$(* 7%* 2(* ()"$()#+%* 2$=(#%* %* +(3$&%",-)(2*
2("#-+,%&(2@* /-)/(* (&* 8+-8.2,#-* /(* &%*',2'%*
(2* 8+(",2%'()#(* /,2$%/,+* 7* +('(/,%+* &%2*

$)* 3+%)* +,(23-* /(* #-'%+* &%2* /(",2,-)(2*

&%* (:%&$%",.)* /(* &%2* 8+(2$)#%2* :,-&%",-)(2* %*

"-)-",',()#-2*#K"),"-2*7@*"-'-*#%&@*+(2$&#%4%*

C&* B%&&-*()*(&*"%2-*W+,)M-*2(* ,)#(+8+(#.*"-'-*

()* #-+)-* %* &%* /-"#+,)%* /(* &%2* B%",&,/%/(2*

;$(* "-)2,/(+%* (2#-2* '("%),2'-2* "-'-*

17 

18 
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Revista de Derecho
THEMIS 61

-+3%),2'-*+(3$&%/-+*B(/(+%&*7*&%*%$#-+,/%/*%*

8-+*-42#%"$&,A%+*&%*()#+%/%*7*B-+A.*%*&%*('8+(2%*

-42#%)#(@* (&* "%2-* /(* W+,)M-* 2,3$(* 2,()/-*

/(* &%* /-"#+,)%* /(* B%",&,/%/(2* (2()",%&(2* 7*
8-+;$(*)-*(+%*)("(2%+,-*<%"(+&-*8%+%*+(2-&:(+*

CM, aG>E:S>G;<9HEB, <9, <6, -<><HK8,
(8NG9EDB>E8

20

(2()",%&(2N*8-+*8+,'(+%*:(A5

C$+-8(%2*+(",4,.*$)%*/()$)",%*7*$)%*2-&,",#$/*

4+,)/%)/-* 2(+:,",-2* /(* #+%)28-+#(* ()*

&&%'%/-* L!/',+%&#7* 0,(+N5* I%2* "-)/,",-)(2*
/(&* 8$(+#-* (+%)* #%)* &,',#%/%2* ;$(* "%/%* :(A*

%3$%*-4&,3%4%*%*(2#%*('8+(2%*%*/(#()(+*#-/%*

+(3+(2%+*%*2$*%)#(+,-+*<-+%+,-5*

/(*;$(*()*2$*"%&,/%/*/(*%$#-+,/%/*/(&*8$(+#-*/(*

<-+%+,-2*/(*2%&,/%*/(*2$2*8+-8,-2*#+%)24-+/%/-+(2*

:(A*8+-8,(#%+,%*7*$2$%+,%*/(*,)2#%&%",-)(2*4?2,"%2*
9()* (2#(* "%2-* (&* 8$(+#-9* )-* 8$(/(* ,'8-)(+* %*

B%:-+%4&(2*;$(*&%2*;$(*(2#%4&("(*8%+%*2$2*8+-8,-2*

/(* 8-2,",.)* /-',)%)#(* ()* (&* '(+"%/-*

B%",&,/%/* (2()",%&O* &-2* 2(+:,",-2* 8-+#$%+,-25*
C)* 2$* 8+-)$)",%',()#-@* 2(>%&.* ;$(* $)%*

2(+:,",-2* %* &-2* "-)2$',/-+(25* !/('?2@* &%*

/(*8-2,",.)*/(*/-',),-@*;$(*%*2$*:(A*"-)#+-&%*

B%",&,/%/* -* &%* -B+("(* ()* "-)/,",-)(2* '()-2*
B%:-+%4&(2* ;$(* &%2* ;$(* (&&%* ',2'%* /,2B+$#%@*

8+,)",8,-*;$(*(&* 8+-8,(#%+,-*/(*$)%* B%",&,/%/*

%""(2-* )-* /,2"+,',)%#-+,-* %* &%* ',2'%5* C2#(*
#('%*B$(*/(2%++-&&%/-*"-)*'%7-+*%'8&,#$/*8-+*

*
G5*

21

FORO LATINOAMERICANO DE COMPETENCIA. “Principios de competencia en facilidades esenciales”. En: 
 p. 7.

20 

21 
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Revista de Derecho
THEMIS 61 *

4+,)/%+* 2(+:,",-2* /(* #+%)28-+#(* /()#+-* /(&*

3-A%4%* /(* 8-2,",.)* /(* /-',),-5* I$(3-* /(*
$)%* 2(+,(* /(* )(3-",%",-)(2* ()#+(* %'4%2*

(&* %""(2-* %* &-2* 2(+:,",-2* 8-+#$%+,-2* ()* &%2*

7* $)%* 2-&,",#$/* /(* '(/,/%2* 8+-:,2,-)%&(2*

/(* 6-&7<(%/@* &%* /()$)",%)#(* %&(3.* ;$(*

8%+%*,),",%+*(&*2(+:,",-*/(*#+%)24-+/%/-+(2*/(*

2(+:,",-2*B+()#(*%*&%*"-'8(#()",%5

8+-)$)",%',()#-*%&3$)-@*&%2*8%+#(2*&&(3%+-)*%*

;$(* B$(+-)* "-)2,/(+%/%2* +%A-)%4&(2* 7* )-*

8+-8.2,#-* /(* /(=%+* 2()#%/%* 2$* 8-2,",.)* 7*

()*(&*B$#$+-*2(*3()(+%+%)*"%2-2*2,',&%+(25

%>%/,()/-* ;$(* /,"<-* +%A-)%',()#-* (2*

$)%* ('8+(2%* ;$(* +(",K)* ,)#()#%* ,)3+(2%+*
()* (&* '(+"%/-* +(&(:%)#(5* !2,',2'-@* 2(>%&.*
;$(* $)%* %$#-+,/%/* 8-+#$%+,%* ,)/(8()/,()#(*

&-2*%"#$%&(2*7*8-#()",%&(2*$2$%+,-2*/(&*8$(+#-*

0-+* 2$* 8%+#(@* $)%* %$#-+,/%/* 8-+#$%+,%* )-*

,'8-+#%+* ;$(* (&&-* 2$8$2,(2(* &%* /()(3%",.)*
/,2"+,',)%#-+,%* /(&* %""(2-* %* $)* )$(:-*

$)%* ('8+(2%* 2(* ()"$()#+%* ()* $)%* 8-2,",.)*

(28(+%+2(* ;$(* 8+-:(%* %""(2-* %* &%* B%",&,/%/*
(2()",%&* /(* '%)(+%* )-* /,2"+,',)%#-+,%* 2,*
(2* ;$(* )-* #-'%* '(/,/%2* 8%+%* 2(8%+%+* &%*
%/',),2#+%",.)* /(* K2#%* /(* &%* 8%+#(* /(* &%*

7* 8%+%* (&* 2(+:,",-* /(* #+%)28-+#(@* "+(%+* $)*
"./,3-*/(*"-)/$"#%*8%+%*(&*%""(2-*%&*2(+:,",-@*
(2#%4&("(+*'("%),2'-2*%+4,#+%&(2*/(*2-&$",.)*
/(*"-)#+-:(+2,%2@*(#"K#(+%225*

23

',2'-2*2(+:,",-2*/()#+-*/(*&%*','%*+$#%@*8(+-*

/(* W+%)28-+#(2@* 2(* )(3.* %* 4+,)/%+* %""(2-* %&*

()*$)%*&-"%",.)*:(",)%5

 

22 

23 
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Revista de Derecho
THEMIS 61"-)#+-&%* 7* ;$(* %* 2$* :(A* <%"(* $2-* /(* $)%*

B%",&,/%/* (2()",%&@* ,)"$++(* ()* %4$2-* /(*
8-2,",.)* /(* /-',),-* 2,* 2(* ),(3%* %* 4+,)/%+*

('8+(2%*;$(*"-)#+-&%*$)%*B%",&,/%/*8-+#$%+,%*
(2()",%&* /(2/(* &%* ;$(* %* 2$* :(A* 8+-:((*

-8(+%+*()*&%*',2'%*+$#%5

-42#?"$&-2* #K"),"-2* 8%+%* ;$(* &-2* 2-&,",#%)#(2*

2%#$+%/-*8$(2#-*;$(*,)"&$2-*()*/,"<-*2$8$(2#-*

&-2* "-)2$',/-+(2* #%&(2* "-'-* (&* ,)"+('()#-*
()* &%* "%&,/%/* /(* &-2* 8+-/$"#-2* 7* 2(+:,",-2*
-B+(",/-2*-*()*&%*+(/$"",.)*/(&*8+(",-5*

&%* )("(2,/%/* /(* #+%#%+&-2* ()* ,3$%&/%/* /(*

%&* '%)#(),',()#-* /(&* %""(2-* /(* &-2*

&%*-4&,3%",.)@*)-*2.&-*/(*'%)#()(+*+(&%",-)(2*

3()(+%+*'?2*"-'8(#()",% 5*

/-',),-*7*/(&*"-)#+-&*/(*$)%*B%",&,/%/*(2()",%&*

*

Q$(:%'()#(@* (&* /(4%#(* ()* #-+)-* %* &%2*

%&+(/(/-+* /(&* ",)"-* 8-+* ",()#-* ()* U+,#%)7*

/(#()#%* $)%* 8-2,",.)* /(* /-',),-* 7* ;$(*

+%A-)(2*:?&,/%2*8%+%*)(3%+2(*%*8+(2#%+&-2*%*$)*

,)"&$2-* 2,* &%* %$#-+,/%/* 8-+#$%+,%* )-* <$4,(2(*

/(#(+',).*;$(* &%*/-"#+,)%*/(* &%2* B%",&,/%/(2*
(2()",%&(2*8$(/(*2(+*%8&,"%/%*,)"&$2-*"$%)/-*
&%*('8+(2%*;$(*3-A%*/(*8-2,",.)*/-',)%)#(*
)-* ,'8,/(* &%* "-'8(#()",%* ()* $)* '(+"%/-*
2("$)/%+,-5

<%2#%* %<-+%@* &%* =$+,28+$/()",%* ($+-8(%* )-*
<%*/(2%++-&&%/-*&%*/-"#+,)%*/(*&%2*B%",&,/%/(2*
(2()",%&(2* "-)*(&*/(#%&&(*;$(* &-*<%*<("<-* &%*
)-+#(%'(+,"%)%5* I%2* /(",2,-)(2* ;$(* 2(* <%)*
",#%/-@* )-* %4-+/%)* 8+-4&('%2* "-'-* "$?&(2*
2-)*&-2*"+,#(+,-2*;$(*/(4()*2(+*('8&(%/-2*8%+%*
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Revista de Derecho
THEMIS 61 B%",&,/%/(2* 8$(/()* #()(+* $)%* "%8%",/%/*

&,',#%/%5* [2#(@* 8+(",2%'()#(@* (2* (&* "%2-* /(*
&-2* 8$(+#-2@* ;$(* =$2#%'()#(* B$(+-)*'%#(+,%*
/(* #-/%2* &%2* +(2-&$",-)(2* ",#%/%25* C2* '?2@*

/(4(*4+,)/%+*%""(2-*%*&%*B%",&,/%/*()*"%2-*/(*
2%#$+%",.)*/(*&%*',2'%5

/(2%++-&&-* /(* &%* /-"#+,)%* /(* &%2* B%",&,/%/(2*
(2()",%&(2* ()* &%* =$+,28+$/()",%* ($+-8(%* 2(*
:,)"$&%*"-)*#('%2*/(*,)B+%(2#+$"#$+%*7*2(*&&(:.*%*
"%4-*()*(&*'%+"-*/(*$)*8+-"(2-*/(*&,4(+%&,A%",.)*
/(&*2("#-+*/(*#+%)28-+#(2
('8&(%/%*"-'-*$)*'("%),2'-*8%+%*8+-'-:(+*

D5*
*

27

C)* (2#(* 8+-"(/,',()#-* 9#+%',#%/-* %)#(* &%*

(&*/()$)",%)#(*B$(*&%*('8+(2%*P2"%+*U+-))(+*

3%)%)",%2*8-+*:()#%*/(*8$4&,",/%/5

0-+*2$*8%+#(@*&%2*('8+(2%2*/()$)",%/%2*B$(+-)*

&%2*3%)%)",%2*8-+*:()#%*/(*8$4&,",/%/5

2,2#('%*/(*()#+(3%*%*/-',",&,-*/(*2$2*/,%+,-2*

/(&* 8%3-* /(* $)* 8+(",-* +%A-)%4&(@* 8$(2*
/(4,/-* %* 2$* 4%=-* )1'(+-* /(* 2$2"+,8#-+(2* &(*

U+-))(+* %&(3.* ;$(* &%* "%/()%* )%",-)%&* /(*

$)%* B%",&,/%/* (2()",%&@* 8-+* &-* ;$(* (2#%2*
('8+(2%2*2(*()"-)#+%4%)*()*&%*-4&,3%",.)*/(*

%*&%*',2'%*4%=-*"-)/,",-)(2*+%A-)%4&(25

B%:-+%4&(* %* U+-))(+5* C)* (B("#-@* ()* 8+,'(+*

-#+-2*'K#-/-2*/(*/,2#+,4$",.)*/(*&-2*/,%+,-2@*
"-'-*&-*(2*(&*"-++(-*7*&%2*:()#%2*()*M,-2"-2*7*

2(%)*,3$%&*/(*:()#%=-2-2*;$(*(&*/(2%++-&&%/-*

),)31)* -42#?"$&-* #K"),"-@* &(3%&* -* ,)"&$2-*

2,2#('%*/(*/,2#+,4$",.)*)%",-)%&*8-+*8%+#(*/(*

2(>%&.* ;$(* 4%2#%4%* ;$(* &%* ('8+(2%* #$:,(2(*
&%* "%8%",/%/* ("-).',"%* /(* /(2%++-&&%+* 2$*
8+-8,-* 2,2#('%* /(* /,2#+,4$",.)* )%",-)%&5*
C)* -#+%2* 8%&%4+%2@* 8%+%* ;$(* (&* %""(2-* %* &%*

$)* 2,2#('%* %/,",-)%&* /(* /,2#+,4$",.)* ()* (&*
'(+"%/-5

C)* (2#%* "%2-@* ;$(* /,"<-* 2(%* /(* 8%2-* (2* (&*

(2()",%&(2* )-* 2(* :,)"$&%* "-)* $)* #('%*

transportes ver: ORTIZ BLANCO, Luis y Ben VAN HOUTTE. “Las Normas de Competencia Comunitarias en 

 WORD, David. “Competition and Networks in the Transport Sector”. Sustainable Development Department 

Bank. 2001.
27 
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Revista de Derecho
THEMIS 61

"-'8(#()",%5

)))M,

",#%/-2* %)#(+,-+'()#(* "%4(* 8+(3$)#%+2(*

=$+,28+$/()",%&@* 2,)*('4%+3-@* #()/+?*;$(*2(+*
8(+B("",-)%/%@* 7%* ;$(* #%)#-* ()* (&* /(+("<-*
Q-+#(%'(+,"%)-* "-'-* ()* (&* /(* &%* V),.)*

"&%+%2*"-)*2$*%8&,"%",.)@*2,)-*#%'4,K)*8-+;$(*

285

<%)* 8+-8$(2#-* 2-4+(* B%",&,/%/(2* (2()",%&(2@*
&%2*',2'%2*;$(*2(*"-)B+-)#%+?)*"-)*&-2*/%#-2*
'?2*+(&(:%)#(2*/(*&%*=$+,28+$/()",%*+(:,2%/%5*
C)* &-2* 8$)#-2* 2,3$,()#(2* 2(* %)%&,A%+?)*
&-2* (&('()#-2* '?2* ,'8-+#%)#(2* /(* (2#%*

;$(* 2(* +(%&,A%)* "-)#+%* &%* %8&,"%",.)* /(* (2#%*
/-"#+,)%5

&-*2,3$,()#(O

LV)%*('8+(2%* "-)*8-2,",.)*/(*/-',),-*;$(*

&%*-8(+%",.)*/(*$)*)(3-",-* 7*;$(*)-*8$(/(*

;$,(+(*/(",+*;$(*&%*B%",&,/%/*/(4(*2(+:,+*8%+%*

5

/(* &-2* (&('()#-2* ;$(* "%+%"#(+,A%)* %* $)%*
B%",&,/%/*(2()",%&O*

8%+%* &%* -8(+%",.)* ()* ",(+#-* '(+"%/-5* C&&-*

"-)* 8-/(+* /(* /-',),-5* C)* 2(3$)/-* &$3%+@* (&*

8$(2#-* ;$(* )-* ;$(/%* "&%+-* 2,* &%* /$8&,"%",.)*
+(2$&#%* 8-2,4&(* -@* '?2* 4,()@* 8-"-* +%A-)%4&(*
()*#K+',)-2*/(*"-2#-25*C&*#(+"(+*(&('()#-*;$(*

;$(* #()3%@* <%2#%* ",(+#-* 3+%/-* %&* '()-2@* &%2*

U%2#%)#(* 2,',&%+*(2* &%*-8,),.)*/(* &%*/-"#+,)%*

LI%* ,/(%* "()#+%&@* /(* &%* /-"#+,)%* /(* &%2*
B%",&,/%/(2*(2()",%&(2@*(2*;$(* 2(* #+%#%*/(*$)*

$)%* ('8+(2%* "-)* 8-2,",.)* /(* /-',),-* "$7-*
%""(2-* (2* +(;$,2,#-* ,)/,28()2%4&(* 8%+%* ;$(*
-#+-2*$2$%+,-2*#()3%)*&%*8-2,4,&,/%/*/(*8+-:((+*
(&*8+-/$"#-*-*2(+:,",-*%*2$2*"&,()#(2N305

"$,/%/-2%'()#(*/(&,)(%/%@*8-+;$(*/(2"$4+,+*

2-4+(* ",(+#%2* B%",&,/%/(2* (2()",%&(2* 8$(/(*
+(2$&#%+* ()* ;$(* 2(* B$(+"(* %* (2#%* ('8+(2%* %*

,)#(+B(+()",%*"-)*&-2*/(+("<-2*/(*&%*('8+(2%@*

2(*/(#(+',)(*;$(@*/(*-#+%*'%)(+%@*2(*3()(+%)*
2(+,-2* (B("#-2* 2-4+(* &%* "-'8(#()",%* ;$(* )-*
8$(/()* 2(+* +(2$(&#-2* '(/,%)#(* '(/,/%2*
'()-2*,)#+$2,:%2*"-)*&%*&,4(+#%/*('8+(2%+,%&5

28 

30 JONES, Alison y Brenda SUFRIN. Op.cit. p. 387.



80

Revista de Derecho
THEMIS 61 2(%*+(%&'()#(*(2()",%&*%)#(2*;$(*'(+%'()#(*

/(2(%4&(5* !$)* /(28$K2* /(* ;$(* K2#-2* <%7%)*

2-4+(*&-2*#K+',)-2*7*"-)/,",-)(2*"-)*;$(*/(4(*

%"$(+/()*2$2*8+-8,-2*#K+',)-2@*(&*/$(>-*/(*&%2*

&-2*#K+',)-2*2-)*(2#%4&(",/-2*8-+*&%*%$#-+,/%/*
C2#%#%&@* 2,)* ('4%+3-@* &%* %$#-+,/%/* #(+',)%*
%"#$%)/-*"-'-*$)*+(3$&%/-+*/(&*8+(",-N315

%)#(+,-+@* (2* 8-2,4&(* "-)"&$,+* ;$(@* %* 3+%)/(2*

&%* "-)2#%#%",.)* "&%+%* 7* "-)"$++()#(* /(* &-2*
2,3$,()#(2*+(;$,2,#-2O

a) 
/(* %""(2-* ,)/,28()2%4&(* 8%+%* ;$(* &%*

+(&(:%)#(5

b) 
8$(/%* 2(+* /$8&,"%/-* -* +(8&,"%/-* 8-+*
&%* "-'8(#()",%@* /(* #%&* B-+'%* ;$(*
(&* ,'8(/,'()#-* /(&* %""(2-* %* (2#%*
B%",&,/%/* /(#(+',)%* ;$(* &%* ('8+(2%*

(2#(*'(+"%/-5

c) ** C2* )("(2%+,-* ;$(* &%* B%",&,/%/* #()3%*

B-+'%* ;$(* (&* %""(2-* "-)"(/,/-* %* &%*

(&*$2-*;$(*&%*('8+(2%*8+-8,(#%+,%*/(*&%*
B%",&,/%/*&(*(2#%4%*4+,)/%)/-5*C)*-#+%2*
8%&%4+%2@* &%* B%",&,/%/*/(4(*8-2((+@* ()*

4,()*814&,"-5

d) 
%* 2$* 8+-8,(#%+,%* $)%* 8-2,",.)* /(*

)%#$+%&5

'M,
G9B,7BHE6E;B;,<:<9HEB6

'?2*+(&(:%)#(2*/(*"%/%*$)-*/(*&-2*+(;$,2,#-2*
7* 2(* "-)"&$,+?* ".'-* (2#%* /-"#+,)%* /(4(* 2(+*
%8&,"%/%* /(* '%)(+%* +(2#+,)3,/%* -@* ,)"&$2-@*

('8&(%/%* 1),"%'()#(* ()* %;$(&&-2* "%2-2* ()*
&-2*;$(*2(*"-)2#%#(*;$(*)-*(2*8-2,4&(*('8&(%+*
%&31)*-#+-*'("%),2'-*7*;$(*3()(+%*'%7-+(2*

E5* C2()",%&,/%/*7*/$8&,"%",.)

I%*(2()",%&,/%/@*8-+*$)*&%/-@*%&$/(*$)*",(+#-*
),:(&* /(* 2,)3$&%+,/%/5* C2#%* "%+%"#(+,A%",.)*
/(* $)* 4,()* "-'-* (2()",%&* 8%+("(* 4%2#%)#(*

4$()%*'(/,/%*&%*8-2,4,&,/%/*/(*<%4&%+*/(*$)%*
B%",&,/%/*;$(*2(%*+(%&'()#(*(2()",%&5*

C2#%* 8%+("(* 2(+* 8-+* -#+-* &%/-@* &%* ,/(%* ;$(*
(2#$:-* ()* &%*'()#(* /(* &-2* =$("(2* /(2/(* &-2*
"%2-2* 8+,',3(),-2* ;$(* <('-2* "-'()#%/-*
7*;$(* 2(* +('-)#%)*%*EFEG5* I%2*(2#%",-)(2* 7*

8%2%4%)*%*#+%:K2*/(*(&&%*2-)*4,()(2*1),"-2@*)-*

8$(/()* "-)2#+$,+2(* +,(&(2* ;$(*8%2()*8-+* &-2*
',2'-2*&$3%+(2*7*;$(*(2#K)*(2#+%#K3,"%'()#(*
$4,"%/-2* 8%+%* "-)#+-&%+* (&* %""(2-* 7* 2%&,/%*
/(* &%* ",$/%/5* I%* B%",&,/%/@* %/('?2@* /(4(*

325

-* ,'8-2,4,&,/%/* /(* /$8&,"%+* %&3-* %&$/(* '?2*

/$8&,"%4&(*8-+;$(*(2*,++%",-)%&'()#(*"-2#-2-*

31 

32 
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Revista de Derecho
THEMIS 61

',()#+%2*;$(*(2*(2()",%&*8-+;$(@*%$)*"$%)/-*
)-* B$(+%* '$7* "-2#-2-* "-)2#+$,+&%@* )-* 2(*

',2'-* &$3%+* (2#+%#K3,"-* /-)/(*8+(:,%'()#(*
B$)",-)%*-#+%5*0-+*-#+-*&%/-@*(&*+(;$,2,#-*/(*&%*
)-*/$8&,"%",.)*%&$/(*%*$)*#('%*/(*"-2#-2O*(2*
/('%2,%/-* "-2#-2-* "-)2#+$,+* -* ,'8&('()#%+*

;$(* (&* (2#?)/%+* 8%+%* (&* "%2-* /(* B%",&,/%/(2*

/(* /$8&,"%+* &%* B%",&,/%/5* C2#%* ",+"$)2#%)",%*
2(*/('$(2#+%*'(/,%)#(* &%2* +(B(+()",%2*/(* &%*

C'8(+-@*"%2-2*'?2*+(",()#(2*<%)*%4%)/-)%/-*
&%*,/(%*/(*;$(*(&*%""(2-*%*&%*B%",&,/%/*/(4(*2(+*

+(;$,(+(*&%*,'8-2,4,&,/%/N335

/(#(+',)%+* /(* '%)(+%* ,)/$4,#%4&(* 2,* &%*

%/,",-)%&*8%+%*+(2#+,)3,+*%1)*'?2*&%*%8&,"%",.)*
/(* &%* /-"#+,)%* /(* &%2* B%",&,/%/(2* (2()",%&(25*
C)* -#+%2* 8%&%4+%2@* &%* %$#-+,/%/* ()"%+3%/%*
/(* &%* %8&,"%",.)* /(* &%2* )-+'%2* 2-4+(* &,4+(*
"-'8(#()",%* /(4(* (2#%+* 8&()%'()#(* 2(3$+%*

(2* "-'8&(#%'()#(* ,++%",-)%&* /(2/(* $)%*

>3 &0.&3/(*

;$(* 2(%* '()-2* +,3$+-2-* /(* %&3$)%* '%)(+%*
;$(* &-2* &0.&* 7%*(2#%4&(",/-2*8%+%*"-'8+-4%+*

G5* I%* ,'8-+#%)",%*/(&*8-/(+*'-)-8.&,"-*
2-4+(*&%*B%",&,/%/

/(*(2()",%&,/%/*7*B%",&,/%/*/(*/$8&,"%",.)@*"-)*

'(+"%/-*/(&*2(+:,",-*;$(*8+-:((*&%*B%",&,/%/5*

%""(2-* %* &%* B%",&,/%/* 8%+%* -4#()(+* $2$%+,-2@*
&%* /,2",8&,)%* ,'8$(2#%* 8-+* #%&* "-'8(#()",%*
4%2#%+?* 8%+%* "-)#+-&%+* &%* "-)/$"#%* /(&*

8%+%* ;$(* 2(*'$(:%* L&%* 3+%)*'%;$,)%+,%* /(&*
0%4#,"0=0%&*/(*&%*&,4+(*"-'8(#()",%N 5

<%)*2(>%&%/-*;$(O

;$(* (2#K* 8+(2()#(* (&* 8-/(+* '-)-8.&,"-O*
(&* '(+"%/-* ()* (&* "$%&* (&* 8+-8,(#%+,-* /(* &%*
B%",&,/%/*(2*'-)-8-&,2#%*/(4(*2(+*(&*'(+"%/-*

2-&,",#%)/-N 5

I-2* ',2'-2* %$#-+(2* 8+-8-)()* $)* (=('8&-*
;$(* '$(2#+%* &%* +(&(:%)",%* /(* &%* )("(2%+,%*

B%",&,/%/*(2()",%&O

B+()#(*%&*%28("#-*/(&*8-/(+*'-)-8.&,"-*/(*$)*
"%2-* /(* B%",&,/%/(2* (2()",%&(2* 2,)* +("-)-"(+*
"-)2",()#('()#(* &%* ,'8-+#%)",%* /(* /,"<-*

8-+* (=('8&-@* /("&%+.* B$)/%/%* &%* /('%)/%*

33 



82

Revista de Derecho
THEMIS 61

(&* <-28,#%&* (+%* $)%* B%",&,/%/* (2()",%&@* "-)* &%*
-4&,3%",.)* /(* 8+-:((+* %""(2-* +%A-)%4&(5* I%*

(2* ,)%8&,"%4&(* %* /(",2,-)(2* 2-4+(* 8+,:,&(3,-2*

!8(&%",-)(2@* (2* (:,/()#(* ;$(* (&* <-28,#%&* ()*

%/("$%/-2*8%+%*&%2*B%",&,/%/(2*/(&*<-28,#%&*()*

/(* &%* /-"#+,)%* /(* &%2* B%",&,/%/(2* (2()",%&(2@*

'%7-+*"&%+,/%/*7*+%8,/(AN375

/('-2#+%+* ;$(* &%* ('8+(2%* 8+-8,(#%+,%* /(* &%*

$)*/(#(+',)%/-*'(+"%/-5*I-*;$(*2(*+(;$,(+(*
(2* &%* /('-2#+%",.)* /(* ;$(* &%* 8-2,",.)* /(*
/-',),-*2(*-2#()#%*L()*(&*'(+"%/-*/(&*2(+:,",-*

C)* -#+%2* 8%&%4+%2@* &%* 8-2,",.)* /(* /-',),-*
/(4(*+("%(+*()*(&*'(+"%/-*/(*&%*B%",&,/%/*"$7%*
(2()",%&,/%/*2(*,):-"%*7*)-*()*(&*'(+"%/-*/(*

8-+*(=('8&-O

'(/,-* 8%+%* #+%)28-+#%+* 8(#+.&(-* /(* &%* A-)%*
/-)/(* 2(* 8+-/$"(* %* &%* ",$/%/* ()* /-)/(*

,'8-2,4,&,#%* &%*"-)2#+$"",.)*/(*$)*-&(-/$"#-*

2$*8(#+.&(-*%*#+%:K2*/(&*-&(-/$"#-*(2*$)*%"#-*
/(*'-)-8-&,A%",.)* 8-+* 2,'8&(* %8&,"%",.)* /(*
&%*/-"#+,)%*/(*&%2*B%",&,/%/(2*(2()",%&(25*0(+-*
2,*(&*8(#+.&(-*8$(/(*2(+*-4#(),/-*B?",&'()#(*
()*&%*+(3,.)*%*#+%:K2*/(*-#+-2*'(/,-2@*),)3$)%*

#+%)28-+#(*/(*8(#+.&(-*%*#+%:K2*/(&*-&(-/$"#-*

;$(*),)3$)%*B-+'%*/(*#+%)28-+#%+*(&*8(#+.&(-*
92,)*,'8-+#%+*&%*B%",&,/%/*8-+*&%*;$(*2(*8+-:(%*

8-/(+*/(*'(+"%/-N385

)-*"-)2,2#(*1),"%'()#(*()*+(:,2%+*2,*(2*;$(*&%*

8(#+.&(-5* C2* ",(+#-* ;$(* 2,* 2(* /('$(2#+%* ;$(*

%/("$%/-2*/(&*8(#+.&(-*-*8-+;$(*&%*/('%)/%*
8-+* (&* $2-* /(* &%* ,)B+%(2#+$"#$+%* #(+',)%*
2,()/-* $)%* /('%)/%* /(+,:%/%* /(* &%* /(&*

(2#-*)-*(2*'()-2*",(+#-*8%+%*(&*'(+"%/-*/(*&%*
8+-8,%*B%",&,/%/*(2()",%&5*!)#(2*;$(*%)%&,A%+*&%*

/(* /-',),-* ()* (&* '(+"%/-* /(* &%* B%",&,/%/5*

&%* +(28$(2#%* %* &%* ,)#(++-3%)#(* %)#(+,-+* (2*

C2#-* ;$(/%* 4%2#%)#(* "&%+-* ()* :%+,-2* /(* &-2*
"%2-2*;$(*2(*<%)*+(:,2%/-*%)#(+,-+'()#(5*C)*

1),"-*(;$,8-*/(*B1#4-&*/(*(2#%*&-"%&,/%/*;$(*

(&*(;$,8-*+(%&,A%4%*7*2$*(:()#$%&*8-2,",.)*/(*

/(*B1#4-&5*

I-* ;$(* /(4(* #()(+2(* ()* "$()#%* (2* ;$(*
2(* #+%#%* /(* /-2* '(+"%/-2* 8(+B("#%'()#(*
/,B(+()",%/-2O* (&* '(+"%/-* /(* (2#%/,-2* /(*
B1#4-&* 7* (&* '(+"%/-* /(* (;$,8-2* /(* B1#4-&*

37 Ibídem.
38 
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Revista de Derecho
THEMIS 61/(* &%* I,3%* Q%",-)%&5* C)* (&* "%2-* 6("<#* (&*

$)%* (2#+$"#$+%* '-)-8.&,"%@* ',()#+%2* ;$(*
(&* 2(3$)/-* 9(&* /(* &-2* (;$,8-29* 8%+("(* ;$(*

+(2$&#%/-O* :%+,-2* (;$,8-2* 8$3)%)/-* 8-+* (&*
$2-* /(* $)* 2.&-* (2#%/,-5* 0(+-* &%* 2,#$%",.)*
8$/-* 2(+* 8(+B("#%'()#(* &%* ,):(+2%@* (2#-* (2@*
:%+,-2*(2#%/,-2*/(*B1#4-&*8%+%*$)%*",$/%/*;$(*

"%2-@*(&*'(+"%/-*/(*(2#%/,-2*(2*8(+B("#%'()#(*

'(=-+*/(*&-2*"%2-2*$)%*(2#+$"#$+%*-&,3-8.&,"%5

I-*;$(*2(*8+(#()/(*/(2#%"%+*(2*;$(*(&*%)?&,2,2*
;$(*/(4(*+(%&,A%+*&%*%$#-+,/%/*/(*"-'8(#()",%*

'(+"%/-* /(* &%* B%",&,/%/* 2$8$(2#%'()#(*
(2()",%&* 7* (&*'(+"%/-* ()* (&* ;$(* &%* ('8+(2%*
/$(>%* /(* &%* B%",&,/%/* :()/(* 2$2* 4,()(2* $*

/(4(* "-)"()#+%+2(* 8+,)",8%&'()#(* ()* K2#(*

)-* <%7* 8-2,",.)* /(* /-',),-* ()* (&* '(+"%/-*

8+(2()",%*/(*$)%*B%",&,/%/*(2()",%&5

$)%*8-2,",.)*/(*/-',),-*()*(&*'(+"%/-*/(*&%*
B%",&,/%/* (2()",%&H* )-* /(4(* /(=%+2(* /(* &%/-*

,):-;$(*(&*%""(2-*-4&,3%#-+,-H*&-2*',2'-2*;$(*
/(4()*2(+*#-'%/-2*()*"$()#%*)("(2%+,%'()#(*
%&* '-'()#-* /(* (:%&$%+* &-2* "-2#-2* 7* &-2*

'(/,/%5

'-)-8-&,2#%*<%*/(2%++-&&%/-*8-+*2$*"$()#%*(2*

#+(2* 8+-8-2,",-)(2* "-'1)'()#(* %"(8#%/%2O*
;$(*(&*'-)-8-&,2#%*)-*2(*()"$()#+%*-4&,3%/-*

7*;$(*(&*/(+("<-*)-*/(4(*:-&:(+2(*()*"-)#+%*
/(* %;$(&&-2* %* ;$,()(2* &%* "-'8(#()",%* <%*

&-3+%/-*8+(:%&("(+N 5

,):(+2,.)*7*&%*,))-:%",.)5*

'%>%)%*;$(*2(*&(:%)#.*"-)*$)%*2-)+,2%*()*&-2*

("-).',"%*7*(&*(2B$(+A-*/(*&%2*('8+(2%2*8-+*

(&*/(2(-*/(* 2(+*'?2*3+%)/(*(&*;$(* ,)28,+%*%*
&%2* ('8+(2%2* %* 8-)(+2(* %&* 2(+:,",-* /(* &-2*
"-)2$',/-+(25

,'8-)()* 2%)",-)(2* 8-+* "+("(+@* 2,)* %)%&,A%+*
&%2* "%$2%2* /(&* "+(",',()#-* ('8+(2%+,%&@* (2(*
2$(>-*2(*:-&:(+?*$)%*8(2%/,&&%*7*(&*+(2$&#%/-*

2,#$%",.)*/(*&-2*"-)2$',/-+(25*C2(*2$(>-@*/(*

"-'8(#()",%* ,'8&,"%*%"(8#%+*(&* +,(23-*/(*$)*
'-)-8-&,-N 5

C&* #('%* 8%+("(* %1)* '?2* "&%+-* "$%)/-* 2(*
"-)#+%2#%)*(2#%2*-8,),-)(2*"-)*&-2*(=('8&-2*

"-)* &%2* ('8+(2%2* /(* &%* "-'8(#()",%R* P*

,'8-)()#(* (2#%/,-* /(* B1#4-&* 2,* (2* ;$(*
8-2#(+,-+'()#(* :%* %* #()(+* ;$(* 4+,)/%+&(* (&*
%""(2-*%&*(;$,8-*"-)#+%+,-R*C:,/()#('()#(@*

'()-+(25

SULLIVAN, Lawrence y Warren GRIMES. “The law of antitrust: an integrated handbook”. West Group.
Hornbook Series. 2000. p. 112.
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THEMIS 61

P#+-* +(;$,2,#-* ;$(* 2(* /(28+()/(* /(* &%*
%8&,"%",.)* /(* &%* /-"#+,)%* /(* &%2* B%",&,/%/(2*
(2()",%&(2* 3$%+/%* +(&%",.)* "-)* &%* "%8%",/%/*

#+%(+* "-'-* "-)2("$()",%* ;$(* (&* /$(>-* /(*

8+(:,2#-* <%"(+&-5* C&&-@* 8-+* (=('8&-@* "-'-*

C)* (&* "%2-* /(&* -&(-/$"#-* ;$(* 2(* "-'()#%4%*
%)#(+,-+'()#(* (2#-* 8%+("(* ;$(/%+* 4%2#%)#(*

/(*#-/-2*&-2*+(;$,2,#-2*;$(*"%+%"#(+,A%)*%*&%2*
B%",&,/%/(2* (2()",%&(2@* 8%+("(* -4:,-* ;$(* (&*

)-* 2.&-* 3()(+%* (&* 8+-4&('%* /(* (2#%4&("(+* %*

%""(2-*%*&%*B%",&,/%/@*2,)-*#%'4,K)*/(&*8(+=$,",-*
;$(* 2(* &(* -"%2,-)%* %&* /$(>-* /(* &%* B%",&,/%/*
;$(@*"-'-*"-)2("$()",%@*8+-4%4&('()#(*)-*

0-+* (2#%* +%A.)@* %)#(2* /(* -+/()%+* (&* %""(2-*
-4&,3%#-+,-*%*&%*B%",&,/%/@*+(2$&#%*,)/,28()2%4&(*

/(2/(* $)* 8+,'(+* '-'()#-* /(",/,(+-)*
%2$',+*&-2*"-2#-2*/(*&%*,'8&('()#%",.)*/(*&%*
'()",-)%/%*B%",&,/%/5

I%* B%",&,/%/*(2()",%&* "-'-*'-)-8-&,-*
)%#$+%&* 7* &-2* 8+-4&('%2* /(* 2$*
+(3$&%",.)

C)* &-2* 8$)#-2* %)#(+,-+(2* 2(* <%* /(2#%"%/-*
".'-* (2* ;$(* 8%+%* /(#(+',)%+* &%* 8+(2()",%*
/(* $)%* B%",&,/%/* (2()",%&* 2(* +(;$,(+(*

+(%&'()#(* (2()",%&H* ;$(* 2$* /$8&,"%",.)* 2(%*

;$(* &%* ('8+(2%* /$(>%* /(* &%* B%",&,/%/* #()3%*
8-2,",.)* /(* /-',),-* ()* (&* '(+"%/-* /(* &%*
B%",&,/%/H* 7* ;$(* &%* B%",&,/%/* "$()#(* "-)* $)*

-* B%",&,/%/* ;$(* -2#()#(* /(* B-+'%* "-)=$)#%*
#-/-2*(2#-2*+(;$,2,#-2R*I%*+(28$(2#%*(2*"&%+%O*
(2* &-* ;$(* 2(* "-)-"(* "-'-* $)* '-)-8-&,-*
)%#$+%&5

8$)#-2*%)#(+,-+(2@*)-*2-)*2,)-*2,#$%",-)(2*/(*

-#+%2* 8%&%4+%2@* "$%)/-* 2(* <%"(* +(B(+()",%* %*
$)%*B%",&,/%/*(2()",%&*2(*(2#?*<%4&%)/-*/(*$)*
'-)-8-&,-*)%#$+%& 5

/(*$)%* B%",&,/%/*(2()",%&*(2*(&*'(=-+@*(&*'?2*
"&%+-@*7*(&*'?2*2,'8&( 5*

!* 8(2%+* /(* (&&-@* (&* 8+-4&('%* /(* (2#%*

$)* :(+/%/(+-* '-)-8-&,-* )%#$+%&* 2-)* &%*
8+-8,(/%/*814&,"%@* &%* +(3$&%",.)*()* &%* B-+'%*

B%',&,%+(2*8%+%* &-2* +(3$&%/-+(2*8(+-*)-*8%+%*
&%2*%$#-+,/%/(2*/(*&,4+(*"-'8(#()",%5

2(* <%"(* +(B(+()",%* %* $)%* B%",&,/%/* (2()",%&@*
/(*&-*;$(*2(*(2#?*<%4&%)/-*()*+(%&,/%/*(2*/(*
$)*'-)-8-&,-*)%#$+%&5*C2#-*;$,(+(*/(",+@*;$(*
&%* %$#-+,/%/* /(* "-'8(#()",%@* 8%+%* #()(+* &%*
2(3$+,/%/*/(*;$(*(2*"-++("#-*%#+,4$,+&(*%*$)%*

"-)2#%#%+*)-*2.&-* &%*8+(2()",%*/(* #-/-2*2$2*
+(;$,2,#-2@*2,)-*#%'4,K)*&%*/(*&-2*(&('()#-2*

$)%* ('8+(2%* (&* +(/$",+* 2$*8+-/$"",.)*8%+%*
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Revista de Derecho
THEMIS 61

B+()#(*%*$)*'-)-8-&,-*)%#$+%&*7@*8-+*&-*#%)#-@*
#%'8-"-* B+()#(* %* $)%* B%",&,/%/* (2()",%&5*

/(* 8-2,",.)* /(* /-',),-* 7* )-* 2(* "-'8-+#%*
"-'-*$)*'-)-8-&,-*)%#$+%&@*&-*<%"(*8-+;$(*
+("-)-"(* ;$(* :,:(* ()* $)%* 2,#$%",.)* /(*

)("(2%+,-2* 8%+%* (&* ,)3+(2-* /(* )$(:-2*

8(+",4%* +()#%2* '-)-8.&,"%2* )-* :%* %* ()#+%+*

$)%*B%",&,/%/*(2()",%&5*I%*2(3$)/%*"-)"&$2,.)*
(2*;$(* &-2* +('(/,-2* "-)#+%* &%* 8+(2()",%*/(*

/(* &%* &,4+(* "-'8(#()",%* 2,)-@* "-'-* 2(* <%*
8$(2#-*/(*+(&,(:(*%)#(+,-+'()#(@*()*(&*/(*&%*
+(3$&%",.)5*

LC)* 2$'%@* (&* +(28%&/-* %* &%* /-"#+,)%* /(* &%2*
B%",&,/%/(2*(2()",%&(2*/(4(*,+*%"-'8%>%/-*/(*
&%* %"(8#%",.)* /(&* "-)"(8#-* /(* &%* +(3$&%",.)*
=$/,",%&*#-#%&*/(*&-2*'-)-8-&,-2*)%#$+%&(2@*2,*(2*

/(* "-)#+,4$,+* %&* 4,()(2#%+* /(&* "-)2$',/-+5*

+(3$&%+*&-2*8+(",-2@*#K+',)-2*7*"-)/,",-)(2*/(*

;$(*&-*/('%)/()N 5

I-2*',2'-2*%$#-+(2*"-)"&$7()*&-*2,3$,()#(O

&%* /-"#+,)%* /(* &%2* B%",&,/%/(2* (2()",%&(2@*
()#-)"(2* /(4(+?* #-'%+2(* ()* "-)2,/(+%",.)*
&%* ,)"%8%",/%/* =$/,",%&* 8%+%* ()B+()#%+* &-2*

'-)-8-&,-2* )%#$+%&(2H* &-* "$%&* "-)#+,4$,+?* %&*
B+%"%2-*/(*&%*+(3$&%",.)*()*",(+)(2N 5

%3()",%* /(* "-'8(#()",%* %"#1%* 0-3 +#.&@* &%*
+(3$&%",.)*(2*0-3!%&0@*(2*/(",+@*2$8-)(*(&*$2-*
/(*"-)#+-&(2*/(*#%+,B%2@*"-)#+-&(2*/(*"%&,/%/@*
"-)#+-&* /(* ('8%;$(#%',()#-@* -4&,3%",-)(2*
/(* %""(2-@* (2#?)/%+(2* /(* ,)B-+'%",.)* 7*
"-)#+%#%",.)@*()#+(*-#+-25

2$*+-&*/(*%3()",%*/(*"-'8(#()",%*7*(:,#%+*"%(+*

+(3$&%/-+5*C)#()/(+*;$(*)-*(2*$)*-+3%),2'-*
+(3$&%/-+* )-* (2* 2.&-* $)%* /,2;$,2,",.)*
"-)"(8#$%&@* (2* $)* #('%* ;$(* %#%>(* %&* 4$()*
B$)",-)%',()#-*/(&*'(+"%/-*7*%*2$*"%8%",/%/*
8%+%*3()(+%+*4,()(2#%+*8%+%*#-/-2N 5

2(+*L%3()",%2*/(*"-'8(#()",%*+(3$&%)/-*7*)-*
8+-'-:,()/-*&%*"-'8(#()",%N 5

2(* /(4(* <%"(+* +(28-)2%4&(* %* &%2* ('8+(2%2*
8-+* )(3%+2(* %* 4+,)/%+* %""(2-* %* B%",&,/%/(2*
(2()",%&(2* ()* (&* "%2-* ()* ;$(* /,"<%* B%",&,/%/*
2(* <$4,(2(* ()"-)#+%/-* 2$=(#%* %* $)%* 8+(:,%*
+(3$&%",.)*/(*8+(",-25*

LI%* "-)"&$2,.)* /(* ;$(* &%* /-"#+,)%* /(* &%2*

2-&%'()#(* 2,* &%* B%",&,/%/* 2(* ()"$()#+%*
2$=(#%* %* $)%* +(3$&%",.)* /(* 8+(",-2* 8+(:,%@*
&&(:%* %* 8+-8-)(+* ;$(* &%* /-"#+,)%* /(4(* 2(+*
%4%)/-)%/%* ()* B%:-+* /(* &%* +(3$&%",.)5*
V)%* 2-&$",.)* +(3$&%#-+,%* #,()(* $)%*
2(+,(* /(* :()#%=%25* 0+,'(+-@* 8(+',#(* &%*
/(#(+',)%",.)* &(3,2&%#,:%* -* +(3$&%#-+,%* /(*

Ibídem.
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THEMIS 61 ;$K* "-)2#,#$7(* '-)-8-&,-* )%#$+%&* 7* 2,* 2(*

/(4(*-4&,3%+*%*2$*#,#$&%+*%*4+,)/%+*%""(2-*%&*

,)/$2#+,%* 2-)* /(#(+',)%)#(2@* 8-+* &-* ;$(*

8%+%* "%/%*'(+"%/-*%/-8#%/%2*%* #+%:K2*/(&*
8+-"(2-* &(3,2&%#,:-* -* '(/,%)#(* +(3$&%",.)*
2$(&()* 2(+* 8+(B(+,4&(2* %* &%2* )-+'%2*
/(* &,4+(* "-'8(#()",%5* W(+"(+-@* 2$(&()*
2$+3,+* 8+-4&('%2* "-'8&(=-2* 2-4+(* &%*
+%A-)%4,&,/%/* /(* &-2* #K+',)-2* /(* %""(2-*
7* &%* 2-&$",.)* %* (&&-2* ;$(* 8$(/()* 2(+*

&-2* #K+',)-2* /(* %""(2-* 2(* ()"$()#+%)* #%)*

;$(* 2-)* '(=-+* '%)(=%/-2* /()#+-* /(* $)*
8+-"(/,',()#-* /(* +(3$&%",.)* /(* #%+,B%2*
;$(*/()#+-*/(*$)*8+-"(/,',()#-* %)#(*$)%*
"-+#(N 5*
* *

LQ-+'%&'()#(* &-2* 8+-4&('%2* /(* B%",&,/%/(2*
(2()",%&(2@* +(B(+,/-2* $2$%&'()#(* %&* $2-* /(*
,)B+%(2#+$"#$+%*2(*+(2$(&:()*+(3$&%#-+,%'()#(*

(&*"-)"(8#-3

2(*&(*<%*(2"%8%/-*%*&%*+(3$&%",.)N 5

,'8-)(+* &%* -4&,3%",.)* /(* "-)#+%#%+* +(28("#-*

/(#%&&%+* 7* 2$8(+:,2%+* +%A-)%4&('()#(* (&*
"-)#+%#-*,'8$(2#- 5*

D5*
"-)2$',/-+*

T$,A?* (&* '%7-+* 8+-4&('%* "-)* &%* %8&,"%",.)*

4%2(* /(* &%2* &,',#%",-)(2* ,'8$(2#%2* 8-+* &%*
/-"#+,)%*/(*&%2*B%",&,/%/(2*(2()",%&(29*(2*;$(*

)-* "$'8&(* "-)* 8+-'-:(+* $)%* /(* &%2* '(#%2*
'?2* ,'8-+#%)#(2* /(&* /(+("<-* /(* &%* &,4+(*
"-'8(#()",%O*(&*4,()(2#%+*/(&*"-)2$',/-+5

6-:()M%'8@* 8-+* (=('8&-@* 2(>%&%)* &-*
2,3$,()#(O

,)"+('()#%*(&*4,()(2#%+*/(*&-2*"-)2$',/-+(2@*
2,'8&('()#(*<%"(*(28%",-*8%+%*-#+%*('8+(2%*

2$* 8+-8,%* B%",&,/%/@* %&3-* ;$(* +(%&'()#(*

+(2$&#%/-@* &%*/-"#+,)%*/(*&%*B%",&,/%/*(2()",%&*
8+-4%4&('()#(*8+(2(+:(*(&*'-)-8-&,-*%)#(2*

-+/()%+&(*%*&%*('8+(2%*/$(>%*/(*&%*B%",&,/%/*

/(* 8+-#(3(+* &%* &,4+(* "-'8(#()",%* 8+(#()/(*
(+,3,+2(*()*$)%*%3()",%*+(3$&%#-+,%@*7*%&3$,()*

"-2#-2*7*"-)2,/(+%+*"$?&*(2*(&*8+(",-*%/("$%/-*
8%+%*(&*%""(2-N 5

!+((/%@*8-+*2$*8%+#(@*<%*2(>%&%/-*;$(*L)%/,(*

(2#-*,'8&,;$(*$)*2$2#%)",%&*,)"+('()#-*/(*&%*
"-'8(#()",%*()*(&*'(+"%/-@* 7%* 2(%*8-+*$)%*
+(/$"",.)* /(&* 8+(",-@* 8-+* $)* ,)"+('()#-* /(*

8%+%*&%*,))-:%",.)N

2,3$,()#(O

LI%* %/',2,.)* /(* $)* )$(:-* ()#+%)#(* %* $)%*

"$%)/-* 2(* "-4+(* $)%* #%+,B%* )-* '?2* %&#%* /(*
&%* )("(2%+,%* 8%+%* "$4+,+* &-2* "-2#-2* /(* &%*
-8(+%",.)9*)-*8$(/(*'(=-+%+*(&*(;$,&,4+,-*()*

BULLARD, Alfredo. “El regreso del Jedi (O de la discrecionalidad en la aplicación de las normas de libre 

AREEDA, Philip. Op. cit. Loc. cit.
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Revista de Derecho
THEMIS 61/(* &%* "%8%",/%/5* 0-+* &-* #%)#-@* ',()#+%2* &%2*

/(4(+?* +("-)-"(+2(* ;$(* &-2* +('(/,-2* ;$(*
-B+("(*&%*/-"#+,)%*/(*&%2*B%",&,/%/(2*(2()",%&(2*

4,()(2#%+*/(&*"-)2$',/-+N 5

I%* "-)"&$2,.)* 2-4+(* (2#(* 8$)#-* (2* (:,/()#(5*

(2()",%&(29* )-* 2,+:(* 8%+%* %$'()#%+* (&*

()*"$()#%*;$(*&%*B%",&,/%/*%*&%*;$(*2(*-+/()%*

"%8%",/%/*$)%* :(A*;$(*('8,(A%*%* 2(+*$2%/%*

I-* '?2* ;$(* "-)2,3$(* &%* %8&,"%",.)* /(* (2#%*
/-"#+,)%* (2* <%"(+&(* (28%",-* %* $)%* )$(:%*
('8+(2%5*0(+-*&-*<%"(*%*"-2#%*/(*%;$(&&%*;$(*

2$8-)(* (&* '-:,',()#-* /(* #-/-* (&* %8%+%#-*

"-'8(#()",%5

)0M, +','!+)('()*%,-#, +',-.(&")%',#%,
#+,!#"c

B%",&,/%/(2*(2()",%&(2*,)3+(2.*()*(&*0(+1*()*&%*

2("#-+(2* :,)"$&%/-2* %* 2(+:,",-2* 814&,"-2*
-B+(",/-2*98-+*+(3&%*3()(+%&9*()*'-)-8-&,-*
8-+*('8+(2%2*814&,"%2*/(&*C2#%/-5*

I%* ,/(%*"()#+%&*"-)* &%2* +(B-+'%2*("-).',"%2*
/(*/,"<%*K8-"%@*/()#+-*/(* &-*;$(*/(2#%"%*(&*

(:()#$%&'()#(* ;$(* (&* -8(+%/-+* (2#%4&(",/-*

-#+%2*8%&%4+%2@*#()(+*%""(2-*%* &%2*B%",&,/%/(2*
(2()",%&(2*/(*/,"<-*-8(+%/-+5*

B-+'%2*8%+%*;$(*&-2*%3()#(2*8$/,(+%)*)(3-",%+*

/(* -+3%),2'-2* +(3$&%/-+(2O* P+3%),2'-*

&%* "+(%",.)*/(*$)%* %3()",%*/(* "-'8(#()",%O*

'M, +<IE:6BHEO9,<9,6EA><,H8NS<D<9HEB

!&*+(28("#-@*"%4(*+(2%&#%+*;$(*),*(&*/(+-3%/-*

2$8$(2#-* /(* %4$2-* /(* 8-2,",.)* /(* /-',),-@*

2(*"-)2,/(+%2()*"-'-*B%",&,/%/*(2()",%&5

/(* 8-2,",.)* /(* /-',),-* "-)2,2#()#(2* ()*

+("$+2-*+(;$(+,/-*(+%*$)%*B%",&,/%/*(2()",%&5

()*(&*'(+"%/-5

"-'8(#()",%* 7* (&* %4$2-* /(* 8-2,",-)(2* /(*
/-',),-*()*(&*'(+"%/-5*C)*"-)2("$()",%@*(2#?*
8+-<,4,/-*7*2(+?*2%)",-)%/-@*/(*"-)B-+',/%/*

Restrictivas de la Libre Competencia.
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THEMIS 61 "-)*&%2*)-+'%2*/(*&%*I(7@*(&*%4$2-@*8-+*8%+#(*

/(* $)%* -* '?2* ('8+(2%2@* /(* &%* 8-2,",.)* /(*
/-',),-*;$(*-2#()#()*()*(&*'(+"%/-5

C&* %4$2-* /(* &%* 8-2,",.)* /(* /-',),-* ()* (&*

8+-8,%2*+(/(2*$*-#+%*,)B+%(2#+$"#$+%*%*"%'4,-*
/(*$)%*+('$)(+%",.)*+%A-)%4&(@*2,('8+(*;$(*

+(3$&%/-+*()*/,"<-*'(+"%/-N5

/(#(+',)%+* (&* 8-+* ;$K* &%* %$#-+,/%/* )$)"%*

(2#%* )$(:%* "-)/$"#%5* C'8(+-@* 2(* 8$(/(*
%:()#$+%+* ;$(* 2$2* %$#-+(2* /(* :,(+-)*
,)B&$,/-2*8-+*&-2*%,+(2*$)*#%)#-*"-)#+-&,2#%2*
;$(* ,'8(+%4%)* ()* /,:(+2-2* "+,#(+,-2* /(*

CM, .>IB9E:N8:,><IG6B;8><:

E5*

!* +%23-2* 3()(+%&(2@* &%* +(3$&%",.)* /(* &%2*

()* 8+,'(+* &$3%+@* ()* L&-2* &,)(%',()#-2*

#(&("-'$),"%",-)(2* /(&* 0(+1N* %8+-4%/-*

LC)* "%2-* 2(* /('$(2#+(* ;$(* $)* +("$+2-*

/(*2(+:,",-2*814&,"-2*/(*#(&("-'$),"%",-)(2@*
P2,8#(&*/(4(+?*+(3$&%+*/,"<%*,)2#%&%",.)*"-)*
(&* 8+-8.2,#-* /(* 2,'$&%+* "-'8(#()",%* ()* (&*

C)*(&*',2'-*/-"$'()#-*2(*(2#%4&("(*+(28("#-*

814&,"-2*/(*#(&("-'$),"%",-)(2*;$(O

,)#(+)%",-)%&* "-'8%+%/%* /('$(2#+%* ;$(*

%&* '(+"%/-* /(8()/(* ()* 4$()%* '(/,/%* /(*
2$* "%8%",/%/* 8%+%* (2#%4&("(+* 7* "-)-"(+* &-2*
#K+',)-2* +(&(:%)#(2* /(* &-2* %"$(+/-2* /(*

8+(/(#(+',)%",.)*/(*&-2*%28("#-2*+(&(:%)#(2*

8+-'-:(+* &%* ()#+%/%* +?8,/-* /(* )$(:-2*

7* 2(+,%'()#(* +(#+%2%/%* 8-+* &%+3-2* 8+-"(2-2*
/(* )(3-",%",.)* 7* 8-#()",%&(2* "-)#+-:(+2,%2*

+(#+%2-2* 7* "-2#-2* /(* #+%)2%"",.)5* !2,',2'-*

/(B("#-@* 3()(+%)/-* 2(>%&(2* "&%+%2* 8%+%* &-2*

,)2#%&%",-)(2*(2()",%&(2N5

&%2* W(&("-'$),"%",-)(2N* 9%8+-4%/-2* 8-+*

-*,)B+%(2#+$"#$+%*;$(O*

/(*'%)(+%*8+(/-',)%)#(*8-+*$)*2.&-*
8+-:((/-+* -* 8-+* $)* )1'(+-* &,',#%/-*
/(*8+-:((/-+(2H*7@*

("-).',"-*-*()*&-*#K"),"-5
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Revista de Derecho
THEMIS 61

+(;$,2,#-* ;$(* &%* B%",&,/%/* 2(%@* 8+(",2%'()#(@*

B%",&,/%/(2* ;$(* 2,'8&('()#(* B%",&,#()* (&*
)(3-",-*/(*&%*('8+(2%*;$(*/('%)/%*%""(2-*

4,00@

,(1(%2

#-/-2* &-2* +(;$,2,#-2@* "%4(* #()(+* ()* "$()#%*
;$(*8%+%*&,',#%+*&%*&,4(+#%/*"-)#+%"#$%&*2-4+(*

G5*

,)B+%(2#+$"#$+%*/(*#+%)28-+#(*/(*$2-*814&,"-*
-*8%+#(*/(*(&&%@*;$(*(2*8+-:,2#%*8-+*$)*1),"-*
-* $)* &,',#%/-* )1'(+-* /(* 8+-:((/-+(2@*

8+(2#%",.)*/(* &-2*2(+:,",-2*(2()",%&(2*7*;$(*

("-).',"%'()#(* 8%+%* 8+-:((+* $)* 2(+:,",-*
(2()",%&N5

0%+%* (B("#-2* /(* &%* %8&,"%",.)* /(&* 8+(2()#(*

%* %;$(&&%* ,)2#%&%",.)* -* ,)B+%(2#+$"#$+%* /(*
#+%)28-+#(*/(*$2-*814&,"-*-*8%+#(*/(*(&&%@*;$(*
"$'8&(*"-)*&%2*2,3$,()#(2*"-)/,",-)(2O

$)* 1),"-* -* $)* &,',#%/-* )1'(+-* /(*

** C&* %""(2-* %* K2#%* (2* ,)/,28()2%4&(*

#+%)28-+#(*/(*"%+3%*-*8%2%=(+-2*()*$)%*

C)* /,"<%* )-+'%@* 2(* (2#%4&("(* #%'4,K)*
$)* &,2#%/-* 2-4+(* ;$K* ,)B+%(2#+$"#$+%2* 2(*
"-)2,/(+%)*B%",&,/%/(2*(2()",%&(2@*%*2%4(+O

!(+-8$(+#-2*

7*(;$,8%=(5*

%&'%"()%',()#-*7*/,2#+,4$",.)5*

0$(+#-2*

P4+%2*/(*%4+,3-*-*/(B()2%5*
0-A%*/(*'%),-4+%2*7*+%/%*,)#(+,-+5*

!'%++%/(+-25*

(;$,8%=(5*

%&'%"()%',()#-*7*/,2#+,4$",.)5*

C2#%",-)(2* B(++-:,%+,%2* /(* "%+3%* 7*

/(2('4%+;$(*/(*8%2%=(+-25*

C&* %""(2-* %* (2#%2* B%",&,/%/(2* (2()",%&(2* (2#?*
2$=(#-*%*&-2*/(+("<-2*;$(*2-4+(*(&&%2*#()3%)*
;$,()(2*&%2*8+-:(()5N*

+(28("#-* /(&* +(;$,2,#-* /(* ;$(* &%* B%",&,/%/*
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Revista de Derecho
THEMIS 61

;$(*&(*(2#?*4+,)/%)/-*&%*('8+(2%*8+-8,(#%+,%*
/(*&%*B%",&,/%/5*

(M, (8NG9E;B;,'9;E9B,

/(* &%2* B%",&,/%/(2* (2()",%&(2* %* ),:(&* /(* &%*

)-* 2(* ()"$()#+%* +("-)-",/%@* "-'-* #%&@* 8-+*

#(&("-'$),"%",-)(25

2,3$,()#(2O

/(*2$4:()",.)*"+$A%/%H

+(2*"-)*B,)(2*%)#,"-'8(#,#,:-2H*7@

/(*&-2*/('?2*8+-:((/-+(2*/(*2(+:,",-2*
&%* ,)B-+'%",.)* #K"),"%* 2-4+(* &%2*
,)2#%&%",-)(2*(2()",%&(2*7*&%*,)B-+'%",.)*

)("(2,#()*8%+%*2$',),2#+%+*2(+:,",-2N5

B%",&,/%/(2*(2()",%&(2*"-'-O

$)%* +(/* -* 2(+:,",-* 814&,"-* /(* #+%)28-+#(* /(*
#(&("-'$),"%",-)(2*;$(O

/(*'%)(+%*8+(/-',)%)#(*8-+*$)*2.&-*
8+-:((/-+* -* 8-+* $)* )1'(+-* &,',#%/-*
/(*8+-:((/-+(2H*7

("-).',"-*-*()*&-*#K"),"-5N

$)* &%/-@* )-* (2#%4&("()* (&* +(;$,2,#-* /(* ;$(*
&%* B%",&,/%/* 2(%@* 8+(",2%'()#(@* L(2()",%&N5*

;$(* 2,'8&('()#(* B%",&,#()* (&* )(3-",-* /(* &%*
('8+(2%* ;$(* /('%)/%* %""(2-* %* (&&%2@* 8(+-*
;$(* +(%&'()#(* )-* 2(%)* (2()",%&(2* 8%+%* 2$*

#-/-2*(2#-2*+(;$,2,#-2@*"%4(*#()(+*()*"$()#%*
;$(*8%+%*&,',#%+*&%*&,4(+#%/*"-)#+%"#$%&*2-4+(*

-M, aG>E:S>G;<9HEB,;<6,)%-#(.!),

"&%+%'()#(* &%* /-"#+,)%* /(* &%2* B%",&,/%/(2*

4,()*<%*,)#()#%/-*2(>%&%+*"+,#(+,-2*"&%+-2*8%+%*
/(#(+',)%+*()*%42#+%"#-*;$K*(2*$)%*B%",&,/%/*
(2()",%&@* 2$* %8&,"%",.)* %* &-2* "%2-2* "-)"+(#-2*
<%*/(=%/-*%4,(+#%2*:%+,%2*,)#(++-3%)#(25

E5*
0(+1

C&*B%&&-*'?2*+(&(:%)#(*()*&%*'%#(+,%*&-*4+,)/.*

%4+,+* $)%* "$()#%* "-++,()#(* %* &%* %3()",%* /(*

"-)#+-&* /(* 8-#()",%&(2* %"#-2* /(* &%:%/-* /(*

/(*&-2*',2'-2*2-&,",#%)/-*$)%*+(%8(+#$+%*/(*
"$()#%25

B%",&,/%/* (2()",%&* 9&%* "$()#%* "-++,()#(9* %*
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Revista de Derecho
THEMIS 61

B%",&,/%/*(2()",%&*(2*)("(2%+,%*&%*"-)"$++()",%*
/(*"$%#+-*(&('()#-2O

a) ** C&* "-)#+-&* /(* $)%* B%",&,/%/* (2()",%&*
/(4(* ()"-)#+%+2(* ()* 8-/(+* /(* $)*

b) ** ,)"%8%",/%/* -* ,++%A-)%4,&,/%/* 8%+%*
/$8&,"%+*&%*B%",&,/%/*(2()",%&H

c) ** +("<%A-*/(&*$2-*/(*&%*B%",&,/%/*(2()",%&H*7@

d) ** &%*8-2,4,&,/%/*/(*8+-:((+*&%*B%",&,/%/N 5

#+%2&%/%+* 4-&2%2* "-)* /,)(+-* ()* &%2* 4-/(3%2*

!2,',2'-@*2(*%+3$'()#.*;$(*&%*'(=-+*8+$(4%*

4+,)/%4%*2(+:,",-2*/(*#+%)28-+#(*%K+(-*/(2/(*

"-)#%+*"-)*$)%*"$()#%*"-++,()#(*()*(&*U%)"-*

C)* (&* 8+(2()#(* "%2-@* (+%* '(+,/,%)%'()#(*
"&%+-*;$(*$)%*"$()#%*"-++,()#(*()*&%*2$"$+2%&*

%+3$'()#-2*/(&*U%)"-*(+%)*4%2#%)#(*2.&,/-25

&-2* /,:(+2-2* &0.&* ;$(* <,2#.+,"%'()#(*
<%)* ('8&(%/-* -* /(2%++-&&%/-* &%2* "-+#(2*
)-+#(%'(+,"%)%2* 7* ($+-8(%2* "$%)/-* 2(* <%)*
()"-)#+%/-* B+()#(* %* $)* "%2-* /(* B%",&,/%/(2*
(2()",%&(25* C)* (B("#-@* )-* 2(* (:%&$.@* 8-+*

/,:,/(*$)%*B%",&,/%/*(2()",%&*/(*%;$(&&%*"$7-*
%""(2-*2,'8&('()#(*(2*'?2*("-).',"%'()#(*
"-):(),()#(*8%+%*&%*/()$)",%)#(5*!&*8%+("(+@*

C&&-@*)-*-42#%)#(@*(2*;$,#%+&(*&%*L(2()",%&,/%/N*

B$(+#('()#(*'%7-+,#%+,%*/(* &%*/-"#+,)%*7*/(*
&%*=$+,28+$/()",%*)-+#(%'(+,"%)%*7*($+-8(%5

W%'4,K)*2(*/(=.*/(*&%/-@*;$(*&%*/-"#+,)%*/(*&%2*
B%",&,/%/(2*(2()",%&(2*2(*2$(&(*%8&,"%+*()*"%2-2*
/-)/(*(&* %""(2-* %* &%* B%",&,/%/* (2* +(2#+,)3,/-*
8%+%* (B("#-2* /(* &,',#%+* &%* "-'8(#()",%* ()*

"-'8,#(*"-)*;$,()*4$2"%*(&*%""(2-*%*&%*',2'%*
$+.&,0!=*-*1#E%.&,0!=

'(+"%/-* /(* #+%)28-+#(* %K+(-5* 0-+* &-* #%)#-@*

&%2*B%",&,/%/(2*(2()",%&(2*8%+%*(2#(*2$8$(2#-5*

8+-)$)",%',()#-@*)-*<%*%"&%+%/-*(&*8+-4&('%*
/(*"$?)/-*8$(/(*%8&,"%+2(*&%*/-"#+,)%*/(*&%2*

'?2*/$/%2*9()*(&*?'4,#-*)%",-)%&9*2-4+(*2$*
%8&,"%",.)5

G5*

C&("#+-"()#+-* 8-+* )(3%+2(* %* "(&(4+%+* "-)* 2$*
('8+(2%*$)*"-)#+%#-*/(*%&;$,&(+*/(*8-2#(2*/(*
%&$'4+%/-*(&K"#+,"-*8%+%*(&*#()/,/-*/(*"%4&(2*
/(*#(&(:,2,.)*7@*"-)*(&&-@*,'8(/,+&(*;$(*8$(/%*
8+(2#%+*(&*2(+:,",-*/(*#(&(:,2,.)*8-+*"%4&(*()*&%*
",$/%/*/(*6$%)"%7-5

&-2* 8-2#(2* (+%* ;$(* )-* 2(* ()"-)#+%4%)*

'%7-+* %* &-2* ;$,)"(* %>-2* 7* $)%* (2#+$"#$+%*
2,)* &%* %&#$+%*)("(2%+,%*8%+%* &%* ,)2#%&%",.)*/(*
"%4&(2*%/,",-)%&(25

8(+'%)()#(* /,B,"$&#%/* ()* &%2* &%4-+(2*
/(* +(8%+%",.)* 7* '%)#(),',()#-* /(* &%*
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/(#(+',)%/-*;$(*,)"&$2-*B$(2(*'$&#%/%*()*
",(+#%2* -"%2,-)(25* !2,',2'-@* C&("#+-"()#+-*
2(>%&.* ;$(* )-* 3-A%4%* /(* 8-2,",.)* /(*
/-',),-@*8$(2*W(&(B.),"%* #%'4,K)*-8(+%4%*
()*&%*",$/%/*/(*6$%)"%7-*$#,&,A%)/-*8-2#(2*
()* '(=-+(2* "-)/,",-)(2@* "$7%* $#,&,A%",.)*

/(*&-2*8-4&%/-+(25

8+,)",8%&*%+3$'()#-*B$(*;$(* &-2*8-2#(2*(+%)*

('8+(2%*;$(*8+(2#%4%*(&*2(+:,",-*/(*#(&(:,2,.)*
8-+*"%4&(*-8(+%2(*()*/,"<-*'(+"%/-5*

&%* /-"#+,)%* /(* &%2* B%",&,/%/(2* (2()",%&(2* ()*

"%2-*%)#(+,-+ 5*

(+%)* $)%* ,)B+%(2#+$"#$+%* (2()",%&* 8%+%* &%*

;$(* /(#(+',)%4%*;$(* C&("#+-"()#+-* #$:,(+%*
/-',),-* ()* (&* '(+"%/-* /(* %&;$,&(+* /(*
8-2#(25* !2,',2'-@* 2(* 2(>%&.* ;$(* &-2* %&#-2*

8%+%* #()/(+* $)%* )$(:%* +(/* /(* 8-2#(2* 7* &%*

(2#%* ('8+(2%* )-* #$:,(2(* -#+%* -8",.)* '?2*
;$(* +("$++,+* %* &-2* 8-2#(2* /(* C&("#+-"()#+-5*

8+-4&('%2*#K"),"-2*2,*&-2*8-2#(2*2-8-+#%4%)*
(2#(* )$(:-* "%4&(%/-5* V)* #('%* ;$(* &&%'%*
&%* %#()",.)* (2* ;$(* ()* ),)31)*'-'()#-* 2(*
8+-)$)",%* 2-4+(* &%* 8-2,4,&,/%/* /(* 2-&,",#%+*

'?2* '-/(+)-25* C2#%* ,)#(++-3%)#(* ;$(/%*
8()/,()#(*/(*2(+*+(2$(&#%5

C)* (2#(* "%2-@* !'4(:* /()$)",.* $)* 2$8$(2#-*
%4$2-*/(*8-2,",.)*/(*/-',),-*8-+*8%+#(*/(* &%*

"-)2$',/-+(2* 8$/,(+%)@* %&* '-'()#-* /(*
%/;$,+,+* $)%* "(+:(A%@* ()#+(3%+* $)* ():%2(*

2,2#('%*&(*3()(+%4%*%&#%2*4%++(+%2*/(*,)3+(2-*

()* (&*'(+"%/-* "(+:("(+-* -@* /,"<-* ()* -#+%2*

/(* C):%2(2* (+%* "-)2,/(+%/-* 8-+* !'4(:@*
"-'-*$)%*B%",&,/%/*(2()",%&5

I%'()#%4&('()#(* )$)"%* <$4-* $)*
8+-)$)",%',()#-* B-+'%&* 8-+* 8%+#(* /(* &%*

/(2%++-&&-* /(&* "%2-* 7* &%2* "-)"&$2,-)(2* %* &%2*

"-)2#,#$,+2(*()*$)*(&('()#-*,)/,28()2%4&(*
-* #+%2"()/()#(* 8%+%* &%* ,)#(++(&%",.)*
()#+(* %3()#(2* /(&* '(+"%/-@* (2#-* (2@* ;$(*
8%+%* -8(+%+* ()* (&* '(+"%/-* /(* '%)(+%*
"-'8(#,#,:%* 2(* #,()(* )("(2%+,%'()#(* ;$(*
2(+* 8%+#(* /(* &%* -+3%),A%",.)H* "-)"&$7.*

!'4(:* )-* 3()(+%4%* "-2#-2* 2,3),B,"%#,:-2*
;$(* &(* 8$/,(2(* 3()(+%+* /,&%",-)(2* %* 2$*
,)3+(2-*%&*'(+"%/-*8(+$%)-5

0M, (.%(+1$).%#$

&%* 2$8$(2#%* B%",&,/%/* (2()",%&@* ;$(* 2(* #+%#%*

8$(/(* 2(+* /$8&,"%/-* 8-+* &%* "-'8(#()",%@*

/(* #%&* B-+'%* ;$(* (&* %""(2-* "-)"(/,/-* %* &%*
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Revista de Derecho
THEMIS 61;$(* &%*('8+(2%*8+-8,(#%+,%*/(* &%* B%",&,/%/* &(*

(2#%4%*/%)/-5*

"-)"(8#-* /(* B%",&,/%/(2* (2()",%&(2* (2*
(;$,:%&()#(* "-)* (&* /(* '-)-8-&,-* )%#$+%&@*
&-* ;$(* 3()(+%* $)%* 2(+,(* /(* 8+-4&('%2*

+('(/,-*/(*&%2*B%",&,/%/(2*(2()",%&(25

I%*%8&,"%",.)*/(*&%*/-"#+,)%*/(*&%2*B%",&,/%/(2*
(2()",%&(2*)-*2,+:(*8%+%*%$'()#%+*(&*4,()(2#%+*
/(* &-2* "-)2$',/-+(2@* 2,)-* 1),"%'()#(* 8%+%*
<%"(+&(* (28%",-* %* $)%* )$(:%* ('8+(2%* %*

2-4+(#-/-@*%*"-2#%*/(*#-/-2*&-2*"-)2$',/-+(2@*

/(*&,4+(*"-'8(#()",%5

I%*,)#(3+%",.)*/(*&%*/-"#+,)%*()*&%*&(3,2&%",.)*
8(+$%)%@* 2(*<%*/%/-*"-'-*$)%*<(++%',()#%*

/(* +(3$&%",.)@* 8-+* &%* "$%&* &-2* -+3%),2'-2*

/(&,',#%+*2$*%8&,"%",.)@*%$);$(*"-)*%&3$)%2*
"%+()",%2*"-)"(8#$%&(25

!2,',2'-@* %* ),:(&* /(* &%* )-+'%#,:%* /(*

/-"#+,)%* /(* &%2* B%",&,/%/(2* (2()",%&(2*
2(* ()"$()#+%* "&%+%'()#(* +("-3,/%* ()* (&*
?'4,#-*/(*&%2*#(&("-'$),"%",-)(2*8(+-*"-)*
&,',#%",-)(2*"-)"(8#$%&(2*2,',&%+(2*%*&%2*/(*
&-2*-+3%),2'-2*+(3$&%/-+(2*8(+$%)-25

)-* <%* 4+,)/%/-* '%7-+(2* &$"(2* 2-4+(* 2$*
"-++("#%* /(#(+',)%",.)@* %* B,)* /(* 2%4(+@*
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