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%4-+/%)* %28("#-2* /(* ,)#(+K2* 814&,"-@* 2(*

L=("$.3N$,(!0 5

(&* %)#("(/()#(* '?2* /,+("#-* /(&* %+4,#+%=(*

1 “Their meetings are secret. Their members are generally unknown. The decisions they reach need not be 
fully disclosed. Yet the way a small group of international tribunal’s handles disputes between investors and 
foreign governments has led to national laws being revoked, justice systems questioned and environmental 
regulations challenged. And it is all in the name of protecting the rights of foreign investors under the North 
American Free Trade Agreement”. New York Times. Nafta’s Powerful Little Secret; Obscure Tribunals Settle 
Disputes, but Go Too Far, Critics Say. 11 de marzo de 2001.

2 

hacer alusión a varios conceptos. En el contexto de nuestra materia de estudio el término “transparencia” se 

puedan ser accesibles al público y que, en cierta medida, se le permita participar durante el proceso. Como 

3 

 LEVINE, Eugenia. “Amicus Curiae in international investment arbitration: The implications of an increase in 

“Primeras aplicaciones de las nuevas reglas de arbitraje del CIADI sobre transparencia y participación de 

“Investment arbitration is base on the model of commercial arbitration, yet it differs from most commercial 
arbitrations by one single element: investment arbitration often involves issues of mayor public interest. This 

and consistency in the results. Transparency is about opening the doors of the hearing room. Consistency 
is about delivering coherent decisions and avoiding contradictory results that undermine the credibility of 

Gabrielle. “In search of transparency and consistency: ICSID reform proposal”. Investment Treaty Workshop . 

International investment disputes settlement has borrowed its main elements from the system of (private) 
commercial arbitration –and compared to judicial proceedings before courts of law, commercial arbitration 

“Cuando los casos de inversión van a un arbitraje internacional, generalmente se tratan como controversias 
comerciales, en las que las consideraciones de interés público, incluidos los derechos humanos, desempeñan 
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85*

5*
C)#+(*&%2*+%A-)(2*;$(*2$2#()#%)*(2#(*+("<%A-*

&-2* %"#-+(2* ,):-&$"+%/-2* ()* (&* %+4,#+%=(*

+(3$&%#-+,%* /(&* C2#%/-@* ,'8%"#-* ()* (&*
'(/,-* %'4,()#(@* +("$+2-2* (2#+%#K3,"-2@*

"-)#%+* "-)* $)* '(/,-* /(* "-)#+-&* B+()#(* %&*

"-++$8",.)10

$)%*'%7-+*"-)2,2#()",%*()* &%2*/(",2,-)(2*/(*

$)%*'%7-+*"-)-",',()#-*/(*&-2*?+4,#+-2*7*/(*

C2#%/-*()*3()(+%&115

 ni siquiera conozca su existencia. Cuando se trata de derechos humanos o de otros intereses públicos, 

Informe del Representante Especial del Secretario General sobre la cuestión de los derechos humanos y las 

arbitration, but it has also to a considerable extent been translated into the investment context. Investment 
arbitral proceedings frequently rely on the same procedural rules that govern commercial arbitration, and 

 LEVINE, Eugenia. “Amicus Curiae in international investment arbitration: The implications of an increase in 

third party participation is different from the one described in relation to international commercial arbitration 

have a direct equivalent in international trade and investment dispute settlement”. MISTELIS, Loukas. 

7 

8 Entre las desventajas, Rubins señala que: “Where parties are free to present their case to the ‘court’ of 

may initiate arbitration precisely with these effects in mind, hoping to obtain ‘nuisance value’ compensation 
through extensive publicity, without regard to the actual merits (or absence thereof) of its claim”. RUBINS, 

Germany: Nomos. 2007. p. 218.
Para Delaney y Barstow Magraw las ventajas de la transparencia se dan en los siguientes aspectos: (i) mayor 

humanos, (iii) consistencia, (iv) participación pública, (v) implementación, (vi) rendición de cuentas, (vii) 

desventajas: (i) incremento de los costos, (ii) mayor demora para resolver los casos, (iii) compromete la 

BARSTOW MAGRAW. “Procedural transparency”. En: MUCHCINSKY, Peter. “The Oxford Handbook of 

10 

11 HARRISON, James. “Recent developments to promote transparency and public participation in investment 
treaty arbitration”. Working Paper Series. 2010. SCHREUER, Christoph. “The ICSID Convention: A 
commentary”. Cambridge: Cambridge University Press. 2012. p. 838. En el asunto Aguas Argentinas S.A., 
Suez, Sociedad General de Aguas de Barcelona y Vivendi Universal S.A. el tribunal señaló que: “Una mayor
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2(* 8$(/(* -42(+:%+* ;$(* ()* %'4-2* "%2-2*
(&* C2#%/-* 2(* :(* ,):-&$"+%/-H* (&* -4=(#-*/(*
&%* "-)#+-:(+2,%* 8$(/(* #()(+* $)* ,)#(+K2*

"-)#+-:(+2,%* 8$(/(* 2(+* +(2$&#%/-* /(* $)%*
"-)/$"#%* %+4,#+%+,%* -* ,&(3%&* 8-+* 8%+#(* /(*

$)* B$)",-)%+,-* 814&,"-@* 7* B,)%&'()#(* ()*
"$%)#-*%*&%*"-)2,2#()",%*/(*&%2*/(",2,-)(2*7*
&(3,#,',/%/*/(&*8+-"(2-*2(*8$(/()*%8&,"%+*
&%2* ',2'%2* "-)2,/(+%",-)(2* ()* ,3$%&*
2()#,/-*8%+%*%'4-2*#,8-2*/(*%+4,#+%=(135

/(* &%* #+%)28%+()",%* /(4(* 2(+* %#()/,/-* "-)*
'$"<-*"$,/%/-*/%/-*(&* "%+?"#(+* "-)#+%"#$%&*
/(&* %+4,#+%=(@* &%* B%&#%* /(* (2#?)/%+(2* 8%+%*
+(2-&:(+* &%2* 2-&,",#$/(2* /(* ,)#(+:()",.)@*

 apertura y un mayor conocimiento sobre la forma en que se conducen estos procedimientos reforzaría la 
aceptación de la opinión pública y la legitimidad del sistema de arbitraje internacional, en particular cuando 
involucran a Estados y materias de interés público”. Aguas Argentinas S.A., Suez, Sociedad General de Aguas 

la petición de transparencia y participación en calidad de 
I have expressed concern that when a case is brought under a BIT arbitration procedure the public may 
know little or nothing about it. This is at variance with precepts of transparency and good governance. While 

of a case against a country is known to its public, let alone its substance. This impedes more responsible 
contracting by companies and Governments, and contributes to inconsistent rulings by arbitrators, thereby 
undermining the system’s predictability and legitimacy. I am continuing to explore how better to achieve both 

obligations, as well as how to ensure that transparency rules for arbitration procedures are consistent with 
what have been widely accepted as standards of good governance”. Statement of the Special Representative 

enterprises to the Department of Trade and Industry, South Africa (on its review of Bilateral Investment 

that all arbitration is not only transparent to the parties and counsel but also open to the public will assist in 

promote the trust that is required for liberal free market capitalism to function properly”. MATTHEWS, Joe. 
“The case for arbitration rules that presumptively grant public access to all arbitration proceedings”. En: 

at disputes in investment treaty arbitration is generally a legitimate reason to move towards more transparency 

while accountability more or less mandates the publication of awards and arbitration at even the interim stages 

12 

autora la respuesta a esta demanda no se resuelve, necesariamente, por la vía de establecer una norma sobre 

de ciertas materias (lo que puede ser directamente establecido en los tratados de inversión). TEITELBAUM, 

13 

commercial arbitration, which involves commercial disputes between private entities and is characterized by 
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(2#-2*/-2*"-)"(8#-2*()*+%A.)*/(*2$*)%#$+%&(A%*

,B* /((8&7* (2#%4&,2<(/* ,)* "$2#-'@* /-(2* )-#*

5

'%)(=-* 7* /,:$&3%",.)* /(* (2%* ,)B-+'%",.)H*
',()#+%2*;$(* &%*8+,:%",/%/* ,'8&,"%*(&*%""(2-*
;$(* (&* 814&,"-* 8$(/%* #()(+* %&* %+4,#+%=(* 7* 2$*

%""(2-*%*&%2*2%&%2*/(*%$/,()",%2*/(&*#+,4$)%&*-*

%+4,#+%=(@* ,)/(8()/,()#('()#(* /(&* '%+"-* ()*

;$(* (2#%* 8+(2$)",.)* )-* +(2$&#%* "-++("#%* 7%*

<%7%)*(2#%4&(",/-*8%+%*2$*"-)/$"",.)5*0+$(4%*
/(*(&&-@*(2*;$(*2,*2(*"-'8%+%)*&%2*&(3,2&%",-)(2*
)%",-)%&(2* -* &-2* /,:(+2-2* 2,2#('%2* %* ),:(&*
,)#(+)%",-)%&* /(* 2-&$",.)*/(* "-)#+-:(+2,%2* 2(*

%&*#('%@*#%)#-*()*2$*%&"%)"(*"-'-*3+%/-5

6%2#%* (&* '-'()#-* 2(* <%)* %/-8#%/-*
/,28-2,",-)(2*2-4+(*#+%28%+()",%*()*(&*"%2-*/(*

K2#%2*<%)*2,/-*"-)#('8&%/%2*()*&-2*W+%#%/-2*

8-+* ;$(* <%)* 2,/-* ,)"&$,/%2* ()* &%2* +(3&%2* /(*

5*

  

and substantial interest in investment arbitrations involving states”. DELANEY, Joachim y Daniel BARSTOW 
MAGRAW. “Procedural transparency”. En: MUCHCINSKY, Peter . “The Oxford Handbook of International 

question remains whether the trend will continue and target other areas. Will amici curiae also be called upon 

disputes involve public interests”. STERN, Brigitte. “Civil society’s voice in the settlement of international 

SABATER, Anibal. “Toward Transparency in Arbitration”. En: Berkeley Journal of International Law Publicist 

expeditiva o efectiva.

p. 33; “Privacy is conceded with limiting the rights of third parties (i.e. persons other than the arbitrators, the 
parties and possible witnesses) to attend meetings, hearings and to generally know about or participate in the 

En: HOFMANN, Rainer Hofmann. “The International Convention on the Settlement of Investment Disputes 

“In the absence of transparency provisions in the applicable substantive law, the procedural norms of the 

respecto, Kinnear señala que: “It seems preferable to ensure transparency through clearly expressed treaty 
obligations, rather than through ad hoc mechanism. In particular, this ensures that transparency applies to all 
participants in the same way (assuming symmetrical obligations are expressed) and that all parties know what 
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18 7*()*&-2*2,2#('%2*+(3,-)%&(2*
/(*8+-#("",.)*/(*/(+("<-2*<$'%)-2

18 

otra u otras partes”.

Amicus Curiae”, establece que: “1. El escrito de quien desee actuar como 
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2,()/-* &-2* #+,4$)%&(2* %+4,#+%&(2* ;$,()(2* %)#(*

#(),/-*;$(*%4-+/%+*2$*+(3$&%",.)225

L=("$.3N$,(!0

$)%*8(+2-)%*;$(*)-*(2*8%+#(*()*&%*/,B(+()",%*

%+3$'()#-2@* -* "-)-",',()#-2*(28(",%&,A%/-2*
2-4+(* &%* "-)#+-:(+2,%@* $2$%&'()#(* ()* B-+'%*
/(* $)* (2"+,#-* -* 8+(2()#%",.)* !=("$.3 "$,(!0*

"-)#()",-2-*(2*-B+("(+*%*&%*%$#-+,/%/*/(",2-+,%*

 al tribunal, junto con sus anexos, a través de cualquiera de los medios establecidos en el artículo 28.1 del 

ellos; 2. En caso de presentación del escrito del  por medios electrónicos que no contengan 

”; 
La Regla 103 de las Reglas de Procedimiento y Prueba de la Corte Penal Internacional establece 

en cualquier etapa del procedimiento invitar o autorizar a un Estado, a una organización o a una 
persona a que presente, por escrito u oralmente, observaciones acerca de cualquier cuestión que 

observaciones formuladas de conformidad con la subregla 1; 3 La observación escrita que se presente 

las Libertades Fundamentales, titulado “Intervención de terceros”, establece que: “1. En cualquier asunto 
que se suscite ante una Sala o ante la Gran Sala, la Alta Parte Contratante cuyo nacional sea demandante 

parte en el asunto o a cualquier persona interesada distinta del demandante, a que presente observaciones 
por escrito o a participar en la vista; 3. En cualquier asunto que se suscite ante una Sala o ante la Gran Sala, 

participar en la vista”. 
20 Incluye personas naturales y jurídicas.
21 

arbitral admitió la participación de la Comisión Europea como 
22 “Investment treaty arbitration has evolved over the past decade with respect to amicus curiae participation, 

but it has largely been an evolution of practice, not structure”. ALEXANDROV, stanimir y Marinn, CARLSON. 
“The opportunity to be heard: Accommodating amicus curiae participation in investment treaty arbitration”.
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)-*8+(2()#()@*"-)*(&*8+-8,-*2,#-*/(*%7$/%+&%*%*
#-'%+*$)%*/(",2,.)N235

:%7%* %* -#-+3%+* (2#(* (2#%#$2* ()* (&* 8+-"(2-5*

"-'-*L=("$.3N$,(!0*)-*"-)&&(:%+?*;$(*K2#-2*
2(*"-):,(+#%)*()*L8%+#(2N*()*(&*8+-"(2- 5

C)* "$%)#-* %* &-2* (&('()#-2* ;$(* 2,+:()* /(*
2$2#()#-* 8%+%* (&* +("-)-",',()#-* /(* &%*

L=("$.3 N$,(!0@* (&* #+,4$)%&*

;$(* 2(* /(+,:%4%* )-* 2.&-* 8-+* 2(+* $)%* /(* &%2*
8%+#(2*()* &%* "-)#+-:(+2,%*$)*C2#%/-@* 2,)-*()*

/(*&%*"-)#+-:(+2,%
;$(* (&* 2,2#('%* "+(%/-* %* #+%:K2* /(&* #+%#%/-*

'?2* %4,(+#%* 7* #+%)28%+()#(@* 7%* ;$(* /(* 2(+*

8(+=$/,",%& 5

!&* +(28("#-@* 6%++,2-)* +("-3(* &%2* 2,3$,()#(2*
+%A-)(2* 8%+%* %8-7%+* &%* 8+(2()#%",.)* /(*
L=("$.3 N$,(!0* ()* (&* '%+"-* /(* $)* %+4,#+%=(*

#-* #<(* "%2(* -B* _<,"<* #<(* "-$+#* ',3<#* )-#*
-#<(+_,2(* 4(* %_%+(H* %""(22* #-* 8+-"((/,)32*

23 Aguas Argentinas S.A., Suez, Sociedad General de Aguas de Barcelona y Vivendi Universal S.A. v. Argentina, 

de 
‘argumentos, perspectivas y conocimientos especializados’ pueden referirse al derecho, a los hechos, o a la 
aplicación del derecho a los hechos”. Suez, Sociedad General de Aguas de Barcelona y Vivendi Universal S.A. 

en calidad de 

necessary expertise, be it because as a party, their individual interest in the outcome of the case did not 

to. Therefore, third party participation is primarily deemed to increase the information available to a tribunal, 

written submissions from a person other than the Disputing Parties is not equivalent to adding that person 
as a party to the arbitration”. Methanex Corporation v. United States of America. Decision of the Tribunal on 
Petitions from third persons to intervene as “
Service of America INC v. Canada. Decision of the Tribunal on petitions for intervention and participation as 

 es un voluntario, un amigo de la corte, 
pero no es una parte”. Aguas Argentinas S.A., Suez, Sociedad General de Aguas de Barcelona y Vivendi 

y participación en calidad de 
terms, provide for an Amicus curiae ‘status’, in so far as this might be taken to denote a standing in the overall 

disputing parties are not parties perse, but instead mere participants at most”. OBADIA, Eloise. “Extension of 
proceedings beyond the original parties: non disputing party participation in investment arbitration”. En: ICSID 

“There is an undoubtly public interest in this arbitration. The substantive issues extend far beyond those 
raised by the usual transnational arbitration between commercial parties. This is not merely because one 

Methanex Corporation v. United States of America. Decision of the Tribunal on Petitions from third persons to 

“There is also a broader argument, as suggested by the Respondent and Canada: the Chapter 11 arbitral 

as unduly secretive. In this regard, the Tribunal’s willingness to receive amicus submissions might support 
the process in general and this arbitration in particular, whereas a blanket refusal could do positive harm”. 
Methanex Corporation v. United States of America. Decision of the Tribunal on Petitions from third persons to 
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275*

()*(&*'%+"-*/(*&%*2-&$",.)*/(*"-)#+-:(+2,%2*

/(* L=("$.3 N$,(!0@* :%+,%)/-* K2#(* )-*
2.&-* +(28("#-* /(* &%2* +(3&%2* %8&,"%4&(2* %&*

"%8%",/%/* /,2"+(",-)%&* /(* &-2* #+,4$)%&(2*
%+4,#+%&(2*4%=-*2$*"-'8(#()",%*8%+%*+(3$&%+*
(&*/(2%++-&&-*/(&*8+-"(2-285

/(* L=("$.3 N$,(!0

'%7-+* "%+3%* 8%+%* %&3$)%* /(* &%2* 8%+#(2* ()*

"-)#+-&%/-*8-+*(&*#+,4$)%&*%+4,#+%&@*/(*'%)(+%*
;$(* K2#(* (:,#(* 2,#$%",-)(2* ;$(* 8$/,(+%)*
3()(+%+* $)%* "%+3%* /(28+-8-+",-)%/%* ;$(*

8%+#(2*()*(&*8+-"(2-5

V)* (&('()#-* ;$(* /(4(* %)%&,A%+2(* (2* &%*
-8-+#$),/%/@* ()* (&* /(2%++-&&-* /(&* 8+-"(2-*

"-'-* L=("$.3 N$,(!0* /(4()* 8+(2()#%+2(*

(&* ,)"-):(),()#(* /(* 8-/(+* %B("#%+* "%2-2*

8+-"(2-*()*B$)",.)*/(&*-4=(#-*/(*&%*"-)#+-:(+2,%*
7* &-2* %8-+#(2* ;$(* &-2*L=("$.3 N$,(!0* 8$(/%)*

I-* ;$(* (2* (:,/()#(* (2* ;$(* (&* #+,4$)%&* /(4(*
(:,#%+*;$(*2(*8+(2()#(*$)%*2$8(+8-2,",.)*/(*
8&%A-2* /(* '%)(+%* ;$(* 8$(/%* %B("#%+2(* /(*
%&31)*'-/-* &%*"%8%",/%/*/(* &%2*8%+#(2*()* &%*

/(",+@*;$(*2(*8(+#$+4(*(&*"$+2-*/(&*8+-"(2-*-*
;$(*2(*3()(+(*$)%*"%+3%*;$(*8(+=$/,;$(*%*$)%*
/(*&%2*0%+#(2*()*&%*"-)#+-:(+2,%5

L=("$.3

N$,(!0* +(2$&#%* B$)/%'()#%&* ;$(* 2(* <%7%)*
(2#%4&(",/-*&%2*"-)/,",-)(2*7*8+-"(/,',()#-2*

"-)2,/(+%+&-25* 0-+* (=('8&-@* 2,* 2(* 8+(2()#%*

30H* (&* ,/,-'%* %* 2(+* ('8&(%/-H*

8+(2()#%",.)@*()#+(*-#+-2315

27 HARRISON, Janes. “Human Rights arguments in Amicus Curiae submissions: Promoting social justice”. 

28 “At present, there is no formalized or systematic approach to dealing with the issue of amicus participation in 

will follow”. LEVINE, Eugenia. “Amicus Curiae in international investment arbitration: The implications of an 

that amicus participation has been from a variety of perspective”. KINNEAR, Meg. “Transparency and third 

30 

2 de febrero de 2007. Suez, Sociedad General de Aguas de Barcelona y Vivendi Universal S.A. v. Argentina, 

31 

“1. Cualquier parte no contendiente, que sea una persona de una Parte o que tenga una presencia 
importante en el territorio de una Parte, y que desee presentar una comunicación escrita ante un Tribunal 

organización no gubernamental), sus objetivos generales, la naturaleza de sus actividades y cualquier 
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-M, +B:,<[H<SHE89<:,B,6B,D>B9:SB><9HEB

C2#%/-* 8$(/()* 8+(2()#%+2(* (&('()#-2* ;$(*

%* &%* #+%)28%+()",%* #%)#-* 8%+%* (&* %""(2-* 7*

%$/,()",%25

0%+%*(&&-*2(*+(;$,(+(*<%"(+*$)*4%&%)"(*"$%)/-*
(&* #+,4$)%&* 2(*()"$()#+(* B+()#(*%* ,)B-+'%",.)*

L+(2(+:%/-N* 8$(/(* /(+,:%+2(* /(* &-* /,28$(2#-*

&-* /,28-)3%)* -* 8-+* +(',2,.)* ,)/,+("#%* %* &%*
325*

I-* 2(>%&%/-@* 8$(/(* <%"(+* * 8+(:(+* ;$(* 2(*
8+(2()#()* 2,#$%",-)(2* ()* ;$(* &%2* 0%+#(2* )-*

(&* #+,4$)%&*/(4(+?*/(",/,+* 2,*8+-"(/(*%*8-)(+*
%* /,28-2,",.)* /(&* 814&,"-* &%* ,)B-+'%",.)*
+(;$(+,/%* -* 2,* &-* <%"(* "-)* &%2* +(2(+:%2* /(&*

;$(* "%,3%* ()* %&3$)-* /(* &-2* 2$8$(2#-2* ;$(*

L+(2(+:%/%N5*

 organización matriz (incluida cualquier empresa que controle directa o indirectamente al solicitante); (d) 

autorización de una parte no contendiente para presentar una comunicación.

podría asistir al tribunal en la resolución de las cuestiones de hecho o de derecho relativas al arbitraje, 
al ofrecer una perspectiva, un conocimiento o un criterio particulares distintos de los de las partes 

un interés público sobre el objeto del arbitraje.

los procedimientos; y (b) tales comunicaciones no sean indebidamente gravosas para las partes 
contendientes ni las perjudiquen indebidamente.

contendientes respondan por escrito la comunicación de la parte no contendiente. En esa fecha, las 

interpretación del tratado que presente la comunicación de una parte no contendiente.

a ella durante el arbitraje. La autorización a una parte no contendiente para presentar una comunicación 
tampoco da derecho a las partes no contendientes a realizar comunicaciones ulteriores en el arbitraje.

10. El acceso a documentos por las partes no contendientes que presenten solicitudes conforme a estos 

la Comisión de Libre Comercio sobre la Participación de partes no contendientes. 7 de octubre de 2003”.
32 

sea parte en la diferencia, incluyendo sus normas de derecho internacional privado, y aquellas normas de derecho 
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#%'4,K)* /(4(+?* %2(3$+%2(* /(* ;$(* "$%)/-*
2(* <%3%* +(B(+()",%* %* ,)B-+'%",.)* L2("+(#%N@*

(/,#%)/-* &%* #+%)2',2,.)@* 7%* 2(%* 8-+* ",+"$,#-*
"(++%/-* -* 2,2#('%*X0'"!.&@* -* #%"<%)/-* &-2*

(2#+("<%'()#(*:,)"$&%/-*%&*'-'()#-*()*;$(*
2(*/(#(+',)%*(&*%""(2-*%*&%*/-"$'()#%",.)@*7%*
;$(*8+-4%4&('()#(*(&*#+,4$)%&*2(*"-)B-+'%+?*
()*$)%*(#%8%*8-2#(+,-+*%*&%*8+(2()#%",.)*/(*&%*

8%+%*(2(*()#-)"(25

#M, \
NBHEO9, STA6EHB, <9, <6, 8>;<9BNE<9D8,
S<>GB98

C&*%""(2-*%*&%*,)B-+'%",.)*814&,"%*2(*()"$()#+%*

(&* /(+("<-* /(* #-/%* 8(+2-)%* %* 2-&,",#%+* 2,)*

%B("#%)* &%* ,)#,',/%/* 8(+2-)%&* 7* &%2* ;$(*

+%A-)(2*/(*2(3$+,/%/*)%",-)%&5

%* &%* "-)#(),/%* ()* /-"$'()#-2* (2"+,#-2@*

/,3,#%&@*-*()*"$%&;$,(+*-#+-*B-+'%#-@*2,('8+(*
;$(*<%7%*2,/-*"+(%/%*$*-4#(),/%*8-+*(&&%*-*2(*
()"$()#+(*()*2$*8-2(2,.)*-*4%=-*2$*"-)#+-&5

;$(* "-)#()3%* "-)2(=-2@* +("-'()/%",-)(2*
$* -8,),-)(2* 8+-/$",/%2* "-'-* 8%+#(* /(&*

&%* #-'%* /(* $)%* /(",2,.)* /(* 3-4,(+)-@* 2%&:-*

4%)"%+,-@* #+,4$#%+,-@* "-'(+",%&@* ,)/$2#+,%&@*

"$7%*8$4&,",/%/*8$/,(+%* +(:(&%+* &%*(2#+%#(3,%*
%* %/-8#%+2(* ()* &%* #+%',#%",.)* -* /(B()2%* ()*

(&* 2("+(#-* 8+-B(2,-)%&* ;$(* /(4(* 3$%+/%+* (&*
%4-3%/-* +(28("#-* /(* 2$* %2(2-+%/-5* C2#%*

C)* (&* "%2-* /(* &%* +(3$&%",.)* 3()(+%&* 2-4+(* (&*

2(* %8&,"%+?* %* L&-2* %+4,#+%=(2* "$7-* &$3%+* 2(*
<%&&(* /()#+-* /(&* #(++,#-+,-* 8(+$%)-@* 2(%* (&*
%+4,#+%=(*/(*"%+?"#(+*)%",-)%&*-*,)#(+)%",-)%&H*
2,)*8(+=$,",-*/(* &-*(2#%4&(",/-*()* #+%#%/-2*-*
%"$(+/-2*,)#(+)%",-)%&(2*/(*&-2*;$(*(&*0(+1*2(%*
8%+#(*-*()*&(7(2*;$(*"-)#()3%)*/,28-2,",-)(2*
(28(",%&(2* 2-4+(* %+4,#+%=(@* ()* "$7-* "%2-* &%2*

/(* %8&,"%",.)* 2$8&(#-+,%N5* C)* "$%)#-* %* &%2*

/(&* #+,4$)%&* %+4,#+%&@* #-/%2* &%2* %$/,()",%2*
7* +($),-)(2* 2(+?)* 8+,:%/%2N5* !2,',2'-@*
+(28("#-* /(&* %""(2-* %* &-2* /-"$'()#-2* (&*

,)#(+:,()(* (&* C2#%/-* 8(+$%)-* "-'-* 8%+#(@*
&%2* %"#$%",-)(2* %+4,#+%&(2* (2#%+?)* 2$=(#%2* %*

:(A*#(+',)%/%2*&%2*%"#$%",-)(25

,)B-+'%",.)* 8+(8%+%/%* $* -4#(),/%* 8-+*

8+-B(2,-)%&* ;$(* /(4(* 3$%+/%+* (&* %4-3%/-*
+(28("#-* /(* 2$* %2(2-+%/-H* 3()(+%/%* "-)*
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!/,",-)%&'()#(@* &%* ,)B-+'%",.)* ;$(*

-8,),-)(2* 8+-/$",/%2* "-'-* 8%+#(* /(&*

%28("#-* /(* &%* ,)B-+'%",.)@* "-'$),"%",-)(2*

"-)2$&#%*"-)*&-2*%4-3%/-2*()"%+3%/-25

]M, +8:,H8:D8:,;<,6B,D>B9:SB><9HEB,

Q-*"%4(*/$/%*;$(*(&*(2#%4&(",',()#-*/(*+(3&%2*
/(*#+%)28%+()",%*()*(&*'%+"-*/(*&-2*%+4,#+%=(2*

&%* %/',),2#+%",.)* 7* "-)/$"",.)* /(&* 8+-"(2-*
%+4,#+%&335*0%+%*(&&-@*$)*%28("#-*"()#+%&*()*(&*
%)?&,2,2*/(*&-2*(B("#-2*/(*(2#%4&("(+*$)%*+(3&%*
/(* #+%)28%+()",%* (2* (&* 8-#()",%&* ,)"+('()#-*
/(*&-2*"-2#-2*;$(*2(*8$(/%)*3()(+%+*/$+%)#(*

;$,K)*/(4(+?*%2$',+&-25*

V)%* 8+,'(+%* -42(+:%",.)* (2* ;$(* &-2* "-2#-2*

'()#(* 2(+?)* ,3$%&(2* ()* #-/-2* &-2* 8+-"(2-2*
%+4,#+%&(2@*2,)-*;$(*/(8()/(+?)*/(*"%/%*"%2-*

8+(2()#(* %&3$)%* -4=(",.)* %* &%* =$+,2/,"",.)@*
'(/,/%2*8+-:,2,-)%&(2@*%)$&%",.)@*()#+(*-#+-2*

P#+-*%28("#-*;$(*/(4(*#()(+2(*()*"$()#%*(2*&%*
2(&("",.)*/(*&%2*+(3&%2*/(*%+4,#+%=(@*7*2,*2(*#+%#%*
/(*$)*%+4,#+%=(*!1@/#"* -*()*(&*'%+"-*/(*$)%*

!1@/#"* 2(* +(;$(+,+?)*$)%* 2(+,(*/(*(&('()#-2*

2%&%* /(* "-)B(+()",%2* /(* $)* <-#(&O* ".'-* 2(*

-+3%),A%*$)%*%$/,()",%*814&,"%@*&%2*'(/,/%2*/(*

2-4+(*$)%*4%2(*'?2*+(3$&%+5

C)#+(* &-2* (&('()#-2* ;$(* /(4()* #()(+2(* ()*
"$()#%*8%+%*/(#(+',)%+*&-2*8-#()",%&(2*"-2#-2*
;$(* 2(* 8$(/()* /(+,:%+* /(&* (2#%4&(",',()#-*
/(* $)%* +(3&%* /(* #+%)28%+()",%* /(2#%"%)*

#%)#-* &%2* %$/,()",%2* 2(* 8$(/()* 8+-&-)3%+*

2$8$(2#-*2(*/(4(+?*8+(:(+*/(*'%7-+*(28%",-*
()*&%*2%&%*/(*%$/,()",%@*$)*2,2#('%*/(*",+"$,#-*
"(++%/-* -* $)* 2,2#('%* /(* X0'"!.&

"-2#-*/(*&%2* ,)#(+8+(#%",-)(2@*#+%/$"",-)(2*7*
/(23+%:%",-)(25*

0%+%*&%*%#+,4$",.)*/(*&-2*"-2#-2*;$(*2(*3()(+()*

(&*#+%#%/-*-*2(&("",-)%)/-*+(3&%2*/(*%+4,#+%=(*
;$(*&-2*+(3$&()5*C)*"%2-*/(*2,&()",-*2-4+(*(&*

%2,3)%+?)* &-2* "-2#-2* ;$(* 2(* <%7%)* /(+,:%/-*

%28("#-* %* #-'%+* ()* "-)2,/(+%",.)* (2* ;$(* &%*
%#+,4$",.)*/(*"-2#-2*()*(&*'%+"-*/(*$)%*)-+'%*
2-4+(*#+%)28%+()",%*#%'4,K)*/(8()/(+?*/(*2$*
%&"%)"(@*7%*2(%*;$(*(2#('-2*%)#(*$)*2$8$(2#-*

C)* (&* 2$8$(2#-* /(&* (2#%4&(",',()#-* /(* $)*

/(*K2#(*8$(/%)*2(+*%#+,4$,/-2*%&*,):(+2,-),2#%*()*

33 Al respecto, Fortier señala que: “We must not forget, in the momentum carrying us towards greater 
transparency, that there are costs to this trend, and the question of who bears those costs is a relevant 

transparency ought not to prevent the arbitration community from adopting proposals that are likely to improve 
the system’s functioning and enhance its legitimacy”. FORTIER, Yves. “Investment protection and the rule of 

En una estimación de gastos elaborada por el CIADI se presentan los siguientes costos (con una perspectiva 
muy conservadora: sede en Washington, audiencias de 8 horas diarias en el local del Banco Mundial durante 
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'%)(+%*,)/,:,/$%&5*!2,',2'-@*&-2*"-2#-2*#%'4,K)*
/(8()/(+?)*/(*".'-*2(*-+3%),"(*(&*2,2#('%*/(*

)))M, +',&"'%$!'"#%()',#%,+.$,&"'&'-.$,
$.C"#,)%0#"$)*%

'M,
&+(,H<6<A>B;8:,S8>,<6,!<>T

* "(&(4+%/-2* 8-+* (&*

/,B(+()#(2* 2-4+(* #+%28%+()",%@* /(* '%)(+%*

,)B-+'%",.)@*2$*8$4&,"%",.)*7*&-2*'("%),2'-2*
L=("$.3N$,(!0*-*

!* /,B(+()",%* /(* &-* ;$(* 2$"(/(* "-)* %&3$)-2*

/,28-2,",-)(2*2-4+(*#+%)28%+()",% 5*C)*(2#-2*

)("(2%+,%'()#(* 2(* (2#%4&(A"%* &%* :(+2,.)* /(*

K2#%2*2(*+(3$&(*(&*8+-"(2-*%+4,#+%&5

+(3$&%",.)*'?2*/(#%&&%/%*2-4+(*#+%)28%+()",%5*

/(*&%2*!"#$%",-)(2*!+4,#+%&(2N@*/,28-)(*;$(O

/('%)/%/-@* /(28$K2* /(* +(",4,+* &-2*
2,3$,()#(2*/-"$'()#-2@*&-2*()#+(3%+?*"-)*

8+-)#,#$/*%*&%2*0%+#(2*)-*"-)#()/,()#(2*7*
&-2*8-)/+?*%*/,28-2,",.)*/(&*814&,"-O

8+(2()#%/-2* %&* #+,4$)%&* 8-+* $)%* 8%+#(*
"-)#()/,()#(* 7* "$%&;$,(+* "-'$),"%",.)*
(2"+,#%* 8+(2()#%/%*/(* "-)B-+',/%/* "-)*

&%2*%$/,()",%2*/(&*#+,4$)%&@*"$%)/-*(2#K)*

/(",2,-)(2*/(&*#+,4$)%&5

G5** C&* #+,4$)%&* +(%&,A%+?* %$/,()",%2* %4,(+#%2*
%&* 814&,"-* 7* /(#(+',)%+?@* ()* "-)2$&#%*
"-)* &%2* 8%+#(2* "-)#()/,()#(2@* &-2*

('4%+3-@* "$%&;$,(+* 8%+#(* "-)#()/,()#(*
;$(* 8+(#()/%* $2%+* ()* $)%* %$/,()",%*
,)B-+'%",.)*"%#%&-3%/%*"-'-*,)B-+'%",.)*

#+,4$)%&5*C&*#+,4$)%&*+(%&,A%+?*&-2*%++(3&-2*
8(+#,)()#(2*8%+%*8+-#(3(+*&%*,)B-+'%",.)*
/(*2$*/,:$&3%",.)5

/,28-2,",.)* ,)B-+'%",.)* 8+-#(3,/%* -*
;$(* 8+-8-+",-)(* -* 8(+',#%* (&* %""(2-*
%* ,)B-+'%",.)* ;$(* 8$/,(2(* +(#()(+*

2(%* 2-'(#,/%* %&* #+,4$)%&* /(4(+?* 2(+*
8+-#(3,/%* /(* /,:$&3%",.)* /(* %"$(+/-*
"-)*&-2*2,3$,()#(2*8+-"(/,',()#-2O

"-)#()/,()#(2* ),* (&* #+,4$)%&* +(:(&%+?)* %*
),)3$)%*0%+#(*)-*"-)#()/,()#(*-*%&*814&,"-*

Por ejemplo se puede comparar el capítulo de inversiones de los ACEs y TLCs celebrados con Estados Unidos 

– Estado). Mención particular merece la regulación de la transparencia en el marco del APEC en donde si 

diversos documentos adoptados apuntan a favorecer la transparencia de manera general: APEC Investment 

En una estimación de gastos elaborada por el CIADI se presentan los siguientes costos (con una perspectiva 
muy conservadora: sede en Washington, audiencias de 8 horas diarias en el local del Banco Mundial durante 
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),)3$)%* ,)B-+'%",.)* 8+-#(3,/%* "$%)/-*
&%* 8%+#(* "-)#()/,()#(* ;$(* 8+-8-+",-)%*
&%* ,)B-+'%",.)* &%*/(2,3)(*"&%+%'()#(*/(*
(2%*'%)(+%*/(*%"$(+/-*"-)*(&*2$48?++%B-*

+("&%'(* ;$(* /(#(+',)%/%* ,)B-+'%",.)*
"-)2#,#$7(* ,)B-+'%",.)* 8+-#(3,/%@* &-*
/(2,3)%+?* "&%+%'()#(* %&* '-'()#-* /(*

"-)#()/,()#(* /(4(+?@* ()* (&* ',2'-*
'-'()#-* ;$(* 8+(2()#%* $)* /-"$'()#-*
;$(*"-)#,()(* ,)B-+'%",.)*%&(3%/%*"-'-*
,)B-+'%",.)* 8+-#(3,/%@* 8+(2()#%+* $)%*
:(+2,.)*+(/%"#%/%*/(&*/-"$'()#-*;$(*)-*

+(/%"#%/%* 2(+?* 8+-8-+",-)%/%* %* &%2*
0%+#(2* )-* "-)#()/,()#(2* 7* 2(+?* 814&,"%*

/(",/,+?*%"(+"%*/(*"$%&;$,(+*-4=(",.)*()*
+(&%",.)*"-)*&%*/(2,3)%",.)*/(*,)B-+'%",.)*

#+,4$)%&*/(#(+',)%*;$(*/,"<%*,)B-+'%",.)*
)-* B$(* /(2,3)%/%* %8+-8,%/%'()#(@* &%*
8%+#(* "-)#()/,()#(* ;$(* 8+(2()#.* &%*

8%+#(* /(* &%* 8+(2()#%",.)* ;$(* "-)#,()(*

%* 8+(2()#%+* /-"$'()#-2* "-'8&(#-2* 7*
+(/%"#%/-2*"-)*/(2,3)%",-)(2*"-++(3,/%2*
/(* %"$(+/-* "-)* &%* /(#(+',)%",.)* /(&*

"%2-@* &%*-#+%*8%+#(*"-)#()/,()#(*/(4(+?@*
"$%)/-*2(%*)("(2%+,-@*:-&:(+*%*8+(2()#%+*
/-"$'()#-2* "-'8&(#-2* 7* +(/%"#%/-2@*
&-2*"$%&(2*-',#%)*&%*,)B-+'%",.)*+(#,+%/%*

"-)#()/,()#(* ;$(* 8+(2()#.* 8+,'(+-* &%*
,)B-+'%",.)*-* +(/(2,3)%+* &%* ,)B-+'%",.)*
/(* B-+'%*"-'8%#,4&(* "-)* &%*/(2,3)%",.)*

8%+#(*"-)#()/,()#(*;$(*8+(2()#.*8+,'(+-*
&%*,)B-+'%",.)5

+(;$,(+(*%&*/('%)/%/-*)(3%+&(*%""(2-*
%&*814&,"-*%*,)B-+'%",.)*;$(@*/(*%"$(+/-*
%*2$*&(3,2&%",.)@*/(4(*2(+*/,:$&3%/%5N

/,28-)(* ;$(* (&* C2#%/-* 2(+?* 2,('8+(* (&*

&%2*/,28-2,",-)(2*2-4+(*%""(2-*7*8$4&,"%",.)*/(*

(&* '("%),2'-@* 8+-"(/,',()#-* 7* B-+'%* ".'-*
(&* L/('%)/%/-N* 8-)/+?* &%* /-"$'()#%",.)*
+(B(+,/%*%*/,28-2,",.)*/(&*814&,"-5*

V)* 8+-4&('%* ;$(* 2(* 8$(/(* 8+(2()#%+* (2* &%*
/,B(+()",%*#('8-+%&*()#+(*;$(*2(*(2#%4&("(*&%*
-4&,3%",.)*/(*8-)(+*%*/,28-2,",.)*/(&*814&,"-*

/(&* #+,4$)%&@* 7%* ;$(* 8$(/(* 8+(2()#%+2(* (&*
(2"()%+,-* ()* /-)/(@* (&* ,):(+2,-),2#%* -* (&*
C2#%/-@* 8+(2()#(* ,)B-+'%",.)* ;$(* &%* -#+%*

375*
!2,',2'-@* )-* 2(* <%* +(3$&%/-* /(* '%)(+%*

2,2#('%2* )%",-)%&(2* "-)* &%2* '(/,/%2* ;$(*
8$(/%* -+/()%+* (&* #+,4$)%&* 7* (&* #+%#%',()#-*
;$(* #()/+?* &%* ,)B-+'%",.)* L8+-#(3,/%N*

(2#%4&(",',()#-* /(* '(/,/%2* 8+(:,2,-)%&(2* -*
8%+%*&%*(=("$",.)*/(&*&%$/-5

(2* &%* 8-#()",%&* /,2"$2,.)* 2-4+(* &%* %8&,"%",.)*
/(* &%* "&?$2$&%* /(* Q%",.)* '?2* B%:-+(",/%* %*
&%2* +(3&%2* /(* #+%)28%+()",%5* C)* 8+,'(+* &$3%+*
(&&-*/(8()/(+?*/(* &-2* #K+',)-2*(2#%4&(",/-2*

&%*"&?$2$&%*/(* &%*)%",.)*'?2*B%:-+(",/%*%* &%2*

37 

se someta en representación de una empresa, el nombre, dirección y lugar de constitución de la empresa; (b) 
por cada reclamación, la disposición de este Acuerdo, la autorización de inversión o el acuerdo de inversión 
presuntamente violado y cualquier otra disposición aplicable; (c) las cuestiones de hecho y de derecho en 
que se funda cada reclamación; y (d) la reparación que se solicita y el monto aproximado de los daños 
reclamados”.
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+(;$,+('()#2* ,)* %)* ,):(2#'()#* #+(%#7* ,2* %*

+(;$,+('()#2*47*,):(2#'()#*%3+(('()#2N385

CM, +B,D>B9:SB><9HEB,<9,<6,()'-)

#()/()",%* 8%+%* B%:-+("(+* $)%* '%7-+*
#+%)28%+()",%*()*&-2*8+-"(2-2@*#%)#-*/(2/(*&%*

2,2#('%*/(*2-&$",.)*/(*"-)#+-:(+2,%2*;$(*2(%*
'?2*#+%)28%+()#( 5

/(* &-2* #+,4$)%&(2* %+4,#+%&(2* 4%=-* (&* '%+"-*

0.&!,03 10"(.(.

&-2*+%A-)%',()#-2*;$(*(&%4-+%)*&-2*#+,4$)%&(2*

#+,4$)%&*"-)2,/(+.*;$(O

LW<(*W+,4$)%&*"-)2,/(+2*#<%#*,#*,2*)-#*4-$)/*47*

#+(%#7* %)/* -B* #<(* ",+"$'2#%)"(2* -B* #<(* %"#$%&*
"%2(@*,#*<%2*%*/$#7*#-*2((M*#-*"-)#+,4$#(*#-*#<(*
<%+'-),-$2*/(:(&-8'()#*-B*,):(2#'()#*&%_*%)/*

"(+#%,)#7*-B*#<(*+$&(*-B*&%_N 5

-#<(+_,2(5*C;$%&&7@*<-_(:(+@*#<(+(*,2*)-*8+-:,2,-)*

5*

38 

2011.
PARRA, Antonio. “The development of the regulations and rules of the International Centre for Settlement of 

proceedings and increasing demands for transparency”. REED, Lucy. “Guide to ICSID Arbitration”. The 

bajo las Reglas del Mecanismo Complementario del CIADI, al indicarse que: “There remains nonetheless a 

discussion of the arbitration proceedings by either party. Neither the NAFTA nor the ICSID (Additional Facility) 
Rules contains any express restriction on the freedom of the parties in this respect. Though it is frequently 
said that one of the reasons for recourse to arbitration is to avoid publicity, unless the agreement between the 
parties incorporates such a limitation, each of them is still free to speak publicly of the arbitration. It may be 
observed that no such limitation is written into such major arbitral texts as the UNCITRAL Rules or the draft 

Decision on a request by the Respondent for an order prohibiting the Claimant from revealing information. 
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E5* 0$4&,"%",.)*/(&*&%$/-

/,28-2,",.)*+(&%#,:%*%*&%*8$4&,"%",.)*/(*&-2*
&%$/-2

8%+%* 8$4&,"%+&-2@* 7%* ;$(*)-*-42#%)#(* (2#(*

()#()/,',()#-* 7%* ;$(* 8()2%4%* ;$(* (&*

"-)2()#,',()#-*8+(:,-*/(*&%2*0%+#(2 5*

!)#(* (2#%* 2,#$%",.)@* (&* +(8+(2()#%)#(* /(*
&-2* C2#%/-2* V),/-2* +("-'()/.* ;$(* 2(*

8$4&,2<* %+4,#+%&* %_%+/.N5* C)* +(28$(2#%* %* &%*
8+-8$(2#%* B-+'$&%/%@*(&* +(8+(2()#%)#(*/(* &%*

:-#%",.)* #(+',).* 8-+* %"(8#%+2(* (&* &()3$%=(*
5*

+(,#(+%*(2#%*/,28-2,",.)*%&*2(>%&%+*;$(O

5

'%)-2* /(* &%2* 8%+#(2* ()* &%* "-)#+-:(+2,%* &%*

/(",2,-)(2*%$);$(*$)%*/(*&%2*8%+#(2*)-*;$,(+%*
&%*8$4&,"%",.)*/(*K2#-25

8+-"(/%* L8+-)#%'()#(N* %* &%* 8$4&,"%",.)* /(*

LW<(* 2$33(2#(/*"<%)3(2*_-$&/* B%",&,#%#(* #<(*

:,(_*-B*#<(*,)"+(%2(*,)*#<(*)$'4(+*-B*8()/,)3*
5

3%'%* /(* /-"$'()#-2@* #%)#-* 8-+* 8%+#(* /(&*
#+,4$)%&*"-'-*/(*&%2*0%+#(2*()*&%*"-)#+-:(+2,%@*
;$(* 8$(/()* 8+-/$",+2(* /$+%)#(* (&* 8+-"(2-*

LP#<(+* /(",2,-)2* -B* #<(* #+,4$)%&* 2$"<* %2*

_<,&(* +(&(%2,)3* ,)#(+,'* /(",2,-)2* 2-'(* -B*

Documents concerning the origins and the formulation of the International Convention for the Settlement of 
Investment Disputes. Volumen II. Parte 2. p. 817.

Documents concerning the origins and the formulation of the International Convention for the Settlement of 
Investment Disputes. Volumen II. Parte 2. p. 817.

normas jurídicas aplicadas por el Tribunal”.
Suggested Changes to the ICSID Rules and Regulations. Working Paper of the ICSID Secretariat. 12 de 
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B%"#$%&*%)/*#<(*&(3%&*,22$(2*,)*/,28$#(*%)/*_,&&*

/(",2,-)2*,)*#<(*2%'(*_%7*%2*%_%+/2N 5

0%+#(2*()*&%*"-)#+-:(+2,%*/(",/%*<%"(+*814&,"-*
(&* &%$/-* $* -#+-2* /-"$'()#-2* /(&* #+,4$)%& 5*
C2#(* 2$8$(2#-* 2(*()"$()#+%* B$(+%*/(&*'%+"-*

;$(* )-* &-* +(3$&%* /(*'%)(+%* /,+("#%@* 7%* ;$(*

5*

%* ,)B-+'%",.)*8-+*$)%*/(* &%2*0%+#(2*',()#+%2*

<%* -"$++,/-* ;$(* &%* -#+%* 0%+#(* <%* #(+',)%/-*
2-&,",#%)/-* %&* #+,4$)%&* ;$(* %/-8#(* '(/,/%2*
8+-:,2,-)%&(2@*()*:,+#$/*/(* &-*/,28$(2#-*()*(&*

;$(*(&&-*2$"(/%*-*;$(*2(*+(8,#%5

0$(/(* -"$++,+* ;$(* ()* (&* '%+"-* /(&* #+%#%/-*

/,28-2,",-)(2* 2-4+(* #+%)28%+()",%*

;$(* 2(+* -42(+:%/%2* 8-+* &%2* 0%+#(2* ()* &%*
"-)#+-:(+2,%5*!2,',2'-@*8$(/(*/%+2(*(&*"%2-*

<%7%)*2,/-*%4-+/%/%2*()*(&*#+%#%/-*8(+-*;$(*
&%2*0%+#(2*()* &%*"-)#+-:(+2,%*<%7%)*/(",/,/-@*

%* #+%:K2* /(* $)* %"$(+/-* /()#+-* /(&* 8+-"(2-*

(2#-2* "%2-2* 2(* +(;$,(+(* (B("#$%+* $)* 4%&%)"(*
()#+(* /-2* ,)#(+(2(2* ;$(* 8$(/()* +(2$&#%+* ()*
"-'8(#()",%O* LW<(* )((/* B-+* #+%)28%+()"7*
,)*#+(%#7*8+-"((/,)32*2$"<*%2*#<(2(@*%)/*#<(*
)((/*#-*0+-=("#*#<(*8+-"(/$+%&*,)#(3+,#7*-B*#<(*

5

/,28$#(* ,)*#<(*'(/,%*-+* ,)*-#<(+*8$4&,"* B-+-@*

/-"$'()#2* -+* -#<(+* 8%+#2* -B* #<(* +("-+/* ,)*

,'8%"#* $8-)* #<(* ,)#(3+,#7* -B* #<(*8+-"(/$+(5*
W<,2*,2*%&&*#<(*'-+(*2-*,)*:(+7*8$4&,"*"%2(2@*2$"<*
%2*#<,2*-)(@*_<(+(*,22$(2*-B*_,/(+*,)#(+(2#*%+(*

'(/,%*"-:(+%3(@*2-'(*-B*_<,"<*%&+(%/7*4(,)3*
DG5*

C2#(* %)?&,2,2* /(4(* (B("#$%+2(* "%2-* 8-+* "%2-*

2(* 8+(#()/(* /,B$)/,+* -* <%7%* 2,/-* /,B$)/,/-*

SCHREUER, Christoph. “The ICSID Convention: A commentary”. Cambridge: Cambridge University Press. 

“Nothing, however, precludes a party to an ICSID dispute from voluntarily publishing the contents of an award”. 

to the public unless they have agreed otherwise. Consequently, even of one party does not consent to ICSID 
publishing the award, the other party frequently releases it for publication in the International Legal Materials 

to the Centre only. While it is clear that ICSID will not publish an award without the parties’ consent, 

SCHREUER, Christoph. “The ICSID Convention: A commentary”. Cambridge: Cambridge University 

Ibídem.
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#+%)2"+,8",-)(2*/(* &%2*%$/,()",%2@*'%#(+,%&(2*
8+(2()#%/-2*8-+*&%2*8%+#(2*()*&%*"-)#+-:(+2,%@*
"-++(28-)/()",%* ()#+(* (&* #+,4$)%&* 7* &%2*

5*

(2#%4&("(* +(28("#-* %* &%* &%4-+*/(*8$4&,"%",.)*

2,3$,()#(O

&%2* 2-&,",#$/(2* /(* "-)",&,%",.)* 7* /(* %+4,#+%=(*
7@* ()* 2$*/(4,/%*-8-+#$),/%/@* $)%* ,)/,"%",.)*
/(*&%*B("<%*7*'%)(+%*/(*#(+',)%",.)*/(*"%/%*

8+-"(/,',()#-* "-)2,()#()* ()* &%* 8$4&,"%",.)*

7* /('?2* %"#$%",-)(2* /(&* 8+-"(/,',()#-@*

)("(2%+,-2*8%+%*;$(*(2#-2*/-"$'()#-2* 2(%)*
8$4&,"%/-2*"-)*',+%2*%*B-'()#%+*(&*/(2%++-&&-*
/(&* /(+("<-* ,)#(+)%",-)%&* ()* '%#(+,%* /(*
,):(+2,-)(2N5

;$(*+(28("#%*%*&%*8$4&,"%",.)*/(*,)B-+'%",.)*

/(&* /(+("<-* ,)#(+)%",-)%&* ()* '%#(+,%* /(,
,):(+2,-)(2 5*

%"$(+/-* "-)* &%2* +(3&%2* ;$(* 8+-'$&3%+?@*

"-)",&,%",.)*7*/(* &%2* 2-&,",#$/(2*/(*%+4,#+%=(5*
C)* (&&-2* %)-#%+?* #-/%* &%* ,)B-+'%",.)*

7* /,28-2,",.)* /(* "%/%* 8+-"(/,',()#-@*

/(* !+4,#+%=(2* 2(* %)-#%+?* #%'4,K)* #-/%* &%*

"%/%* &%$/-@* 7* "$%&;$,(+* -#+%* +(2-&$",.)* ;$(*

()* #%)#-* ;$(* 8-/+?* "-)-"(+* /(&* +(3,2#+-* /(*

"-'-* &-2*',('4+-2* ;$(* B-+'%+?)* 8%+#(* /(&*
#+,4$)%&*%+4,#+%&5

G5* !$/,()",%2

%/('?2* /(* &%2* 8%+#(2@* 2$2* %8-/(+%/-2@*

W+,4$)%&N5

2-&,",#$/* B-+'$&%/%*8-+*",)"-*-+3%),A%",-)(2*

&%2* %$/,()",%2* ()* #%)#-* ;$(* )-* 2(* "-)#%+%*

()* &%* "-)#+-:(+2,%@* 2$8$(2#-* ;$(* )-* 2(*

5

“There will always be an element of procedural maneuverings between the parties particularly in cases 
involving large sums at stake and at times the distinction between legitimate strategic battle and steps 
aggravating a dispute is not that easy to draw”. WOOLHOUSE, Sarita. “Transparency and procedural integrity 

Aguas Argentinas S.A., Suez, Sociedad General de Aguas de Barcelona y Vivendi Universal S.A. v. Argentina. 
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%/('?2* /(* &%2* 8%+#(2@* 2$2* %8-/(+%/-2@*

W+,4$)%&@*%2,2#%)*%*&%*#-#%&,/%/*-*8%+#(*/(*&%2*
%$/,()",%2@* -* &%2* -42(+:()5* C)* /,"<-2* "%2-2*
(&*W+,4$)%&*/(4(+?*(2#%4&("(+*8+-"(/,',()#-2*
8%+%*&%*8+-#("",.)*/(*,)B-+'%",.)*8+,:,&(3,%/%*
-*8+-#(3,/%N5

I%* ()',()/%* +(%&,A%/%* )-* %&#(+%* (&* B-)/-@*
(2* /(",+@* ;$(* &%2* 0%+#(2* ()* &%* "-)#+-:(+2,%*
2(3$,+?)* 2,()/-* &%2* ;$(* /(#(+',)()* &%*

@*
2,()/-*%<-+%*'?2*4,()*$)*2,2#('%*,):(+2-*/(*
"-)2$&#%*;$(*3()(+%*$)%*8+(2$)",.)*%*B%:-+*
/(*&%*%$#-+,A%",.)*8-+*8%+#(*/(&*#+,4$)%&*2,)*

/(* %'4%2* 8%+#(2

-4=(",.)5

L=("$.3N$,(!0

L=("$.3N$,(!0

;$(* (B("#1(* $)%* 8+(2()#%",.)* (2"+,#%* %)#(*

/(&* ?'4,#-* /(* &%* /,B(+()",%5* !&* /(#(+',)%+*
2,* 8(+',#(* /,"<%* 8+(2()#%",.)@* (&* W+,4$)%&*
/(4(+?* "-)2,/(+%+@* ()#+(* -#+%2* "-2%2@* ()*

/(*/(+("<-*+(&%",-)%/%2*"-)*(&*8+-"(/,',()#-*

C&* W+,4$)%&* /(4(+?* %2(3$+%+2(* /(* ;$(* &%*
8+(2()#%",.)* /(* &%* 8%+#(* )-* "-)#()/,()#(*
)-*8(+#$+4(*(&*8+-"(/,',()#-@*-*3()(+(*$)%*
"%+3%* ,)/(4,/%@* -* 8(+=$/,;$(* ,)=$2#%'()#(*
%* "$%&;$,(+%* /(* &%2* 8%+#(2@* 7* ;$(* %'4%2*
8%+#(2* #()3%)* &%* -8-+#$),/%/* /(* 2-'(#(+*
-42(+:%",-)(2* 2-4+(* &%* 8+(2()#%",.)* /(* &%*
8%+#(*)-*"-)#()/,()#(N5

"-'-*8+-8.2,#-*),* "-)&&(:%*;$(*2(*%2$'%*%&*
L=("$.3 N$,(!0* "-'-* $)%* L8%+#(N*'?2* ()* &%*
"-)#+-:(+2,%@*2,)-*;$(*2(*#+%#%*/(&*$2-*/(*$)%*

#<(*2%M(*-B*"-)2,2#()"7*%)/* ,)*-+/(+* #-*$2(*

8-22,4&(*"-)B$2,-)*_,#<*&(3%&*"-)"(8#2*$2(/*
,)*-#<(+*+(3,'(2N 5*

“Second, the consent required of the Parties to grant the request is not present. Although the Tribunal did 
not received any indication that such consent may be forthcoming, the Tribunal remains open to any initiative 

“Indeed, the only difference seems to be that while before open hearings could only be instituted in case of 

system as one of an implicit ‘tacit consent’ presumption. Nevertheless, effective party control of the privacy 

“While explicit consent of the parties is no longer necessary, each party retains a veto right by way of objection 
 and Ank Santens. ICSID Amends its 
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(&* ,)#(+K2* /(* #(+"(+-2* )-* "-)#()/,()#(2* %*

&%2*8%+#(2*"-)#()/,()#(2*%*$)*8+-"(2-*%+4,#+%&*

5

8+-8,%*+(/%"",.)*/(*L()#+(*-#+%2*"-2%2N 5

V)* (&('()#-* ;$(* /(4(+?* /(#(+',)%+2(* (2*
"$?)/-*(2*;$(*2(*8+(2()#%*$)%*"-)#+-:(+2,%*

L=("$.3N$,(!0

B$()#(*/(*&%*"$%&*2(*/(+,:%*&%*"-)#+-:(+2,%@*(2*

8$(/()*8+(2()#%+*L=("$.3N$,(!0@*()*(&*%2$)#-*

/(* !3$%2* /(* U%+"(&-)%* 7* S,:()/,* V),:(+2%&*

8+(2()#%",-)(2* "$%)/-* 2(%)* +(%&,A%/%2*
8-+* 8(+2-)%2* ;$(* (2#%4&(A"%)@* %* ()#(+%*

*

automatically but rather on the basis of met conditions”. OBADIA, Eloise. “Extension of proceedings beyond the original 

Enrique. “Primeras aplicaciones de las nuevas reglas de arbitraje del CIADI sobre transparencia y participación de 

en contrario de las partes, de conformidad con las Reglas de Arbitraje vigentes en la fecha en que las partes 
prestaron su consentimiento al arbitraje. Cualquier cuestión de procedimiento no prevista en esta Sección, 

Aguas Argentinas S.A., Suez, Sociedad General de Aguas de Barcelona y Vivendi Universal S.A. v. Argentina, 

“It bears noting that the fundamental criteria stipulated by the ICSID Tribunal, namely the presence of a public 

be noted that the wording of the factors that a tribunal must take into account in order to render its decision 

Similarly, point (c) also appears to be irrelevant with regard to the decision of the tribunal, insofar as one 

Por ejemplo, en el asunto Aguas Argentinas S.A., Suez, Sociedad General de Aguas de Barcelona y Vivendi 
Universal S.A., el Tribunal determinó que por tratarse de una controversia que giraba en torno a los sistemas 
de distribución de agua y alcantarillado de una extensa zona metropolitana de la ciudad de Buenos Aires 

podrían plantear cuestiones complejas de derecho publico e internacional, incluida consideraciones relativas 
a derechos humanos, el resultado de esta controversia podría tener un potencial resultado de afectar 
el funcionamiento de estos sistemas y en consecuencia a la población que los utiliza. Aguas Argentinas 
S.A., Suez, Sociedad General de Aguas de Barcelona y Vivendi Universal S.A. v. Argentina. Caso CIADI 
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L=("$.3N$,(!0*(2*(&*),:(&*/(*
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Aguas Argentinas S.A., Suez, Sociedad General de Aguas de Barcelona y Vivendi Universal S.A. v. Argentina, 

.
Aguas Argentinas S.A., Suez, Sociedad General de Aguas de Barcelona y Vivendi Universal S.A. v. Argentina, 

“This has been a very public and widely reported dispute. The broad policy issues on which the Petitioners 

very well acquainted. These, after all, are the very issues that have led to their application to intervene in 
these proceedings. None of these types of issue ought to require –at least for the time being– disclosure of 
documents from the arbitration”. Biwater Gauff (Tanzania) LTD. v. United Republic of Tanzania. Caso CIADI 
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(M, +B, D>B9:SB><9HEB, <9, 6B, ><I6B:, ;<,
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B$(+-)* "-)"(4,/%2* 8%+%* (&* "%2-* /(* %+4,#+%=(2*
"-'(+",%&(2 @* "-)* (&* 8%2-* /(* &-2* %>-2* 2(*
"-'()A%+-)* %* ,)"&$,+@* =$)#-* "-)* -#+%2* +(3&%2*

/,28-2,",-)(2* 2-4+(* &%* #+%)28%+()",%* ()*
(&* %+4,#+%=(@* 2,)-* ;$(* 2(* &,',#%4%* %* +(3$&%+*

%"#$%",-)(2*8+-"(2%&(2@*;$(*()*%&3$)-2*"%2-2*
2(* :,)"$&%4%)* %* ",(+#-2* (&('()#-2* 2-4+(*

#+%)28%+()",%70

L=("$.3N$,(!0@*()*(&*%2$)#-*

#<(* 8-_(+* #-* %""(8#* !',"$2* 2$4',22,-)2* -+*

)-*2$"<*8-_(+N715

#+,4$)%&* %"(8#%+%* &%* 8+(2()#%",.)*/(*L=("$.3

N$,(!0

2-4+(* +(3$&%",.)* /(&* 8+-"(2-* 8+(:,2#%* ()*

5* !2,',2'-@* (&* #+,4$)%&* 8+(",2.* ;$(*

arbitraje de la Comisión de las Naciones Unidas para el Derecho Mercantil Internacional para el arreglo de 
las controversias que surjan en el contexto de las relaciones comerciales internacionales, especialmente 
mediante referencia a dicho Reglamento de arbitraje en los contratos comerciales”.

70 

(the hearing, the deliberations, and the award), we concluded that they alone cannot give rise to a general 

71 Methanex Corporation v. United States of America. Decision of the Tribunal on Petitions from third persons 
to intervene as “
v. Canada. Decision of the Tribunal on petitions for intervention and participation as . 17 de 

interpretación: “Habiendo revisado la operación de los procedimientos que se han llevado a cabo conforme 
al capítulo XI del Tratado de Libre Comercio de América del Norte, la Comisión de Libre Comercio adopta las 

sus disposiciones: 
 “A. Acceso de documentos:

de lo dispuesto en el TLCAN impide a las Partes otorgar acceso al público a documentos presentados 
ante un tribunal constituido conforme al capítulo XI o expedidos por él.

2.  En aplicación de lo anterior:
a.  De conformidad con el artículo 1120(2), las Partes del TLCAN acuerdan que nada de lo dispuesto en las 

otorgar acceso al público a documentos presentados ante un tribunal constituido conforme al capítulo XI, 

b.  Cada Parte acuerda poner a disposición del público, de manera oportuna, todos los documentos 
presentados ante un tribunal constituido conforme al capítulo XI o expedidos por él, sujeto a la exclusión 

divulgada de otra forma conforme a las leyes de la Parte; y; iii. la información que la Parte deba reservar 
de conformidad con las reglas de arbitraje pertinentes, según éstas se apliquen.

Estados Unidos de América pueden compartir con funcionarios de sus respectivos gobiernos federal, 
estatales o provinciales todos los documentos pertinentes en el curso de los procedimientos de solución 

obligar a alguna Parte a proporcionar o dar acceso a información que dicha Parte pueda reservar de 

Notas interpretativas de ciertas disposiciones del Capítulo 11, 31 de julio de 2001.
72 

arbitraje del modo que considere apropiado, siempre que se trate a las partes con igualdad y que, en cada 
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_,#<* +(3%+/* #-* /,28$#(2* #<%#* +%,2(* <$'%)*

#<(+(B-+(* 3+(%#&7* ,)#(+(2#(/* 47* 7-$+* -_)*
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'%)/%#(@* %/(;$%#(* #+%)28%+()"7* _<(+(*

3-:(+)%)"(N785

 etapa del procedimiento, se dé a cada una de las partes plena oportunidad de hacer valer sus derechos.
73 Methanex Corporation v. United States of America. Decision of the Tribunal on Petitions from third persons to 

El proyecto de reglamento solamente se centra en aquellos arbitrajes que se derivan de tratados. En este 

incorporarlas (en tanto las disposiciones puedan ser compatibles).

77 

uniformes acerca de la transparencia en los arbitrajes entablados entre inversionistas y un Estado en el 

Estado en el marco de un tratado que pudiera ser objeto de una labor adicional por parte de la Comisión”. 

78 

2008.
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80 El mandato del Grupo de Trabajo alcanza no sólo a los tratados futuros sino también a los ya existentes.
81 Las recomendaciones del Grupo de Trabajo II se adoptan por consenso y en caso éste no se pueda alcanzar 

82 



166

Revista de Derecho
THEMIS 61 8(+=$/,"%/%5* 0-+* (=('8&-@* ()* (&* %+4,#+%=(* 2(*

8$(/(*<%4(+*8%"#%/-*'?2*/(*$)*,/,-'%*8%+%*
2$*"-)/$"",.)*7*()*(&*"%2-*/(*8+(2()#%",.)*/(*
/-"$'()#-2*8-+*8%+#(*/(*#(+"(+-2*(&*8+-7("#-*
%"#$%&'()#(*2.&-*+(;$,(+(*;$(*2(*+(%&,"(*8-+*
(2"+,#-* ()* $)-* /(* &-2* ,/,-'%2* /(&* %+4,#+%=(*
&-* "$%&* #()/+?* $)* ,'8%"#-* /%/-* ;$(* &-2*

!2,',2'-@* /(4(* %)%&,A%+2(* &%* "-):(),()",%*
/(*(2#%4&("(+*(&*'-'()#-*8+-"(2%&*()*;$(*2(*

(:,#%+* ,)#(++$8",-)(2* %* &-* &%+3-* /(&* 8+-"(2-5*

(2*2,*+(2$&#%*)("(2%+,-*;$(*(&*#+,4$)%&*%+4,#+%&*
#()3%*;$(*%)%&,A%+*)("(2%+,%'()#(*#-/%2* &%2*

L=("$.3N$,(!0*;$(*8$(/%)*2(+*
8+(2()#%/%25

C)* "$%)#-* %* &%* 8%+#,",8%",.)* /(&* C2#%/-*
0%+#(*)-*&,#,3%)#(*/(4(*8+(:(+2(*;$(*K2#-2*
/(4(+?)* 8+(8%+%+2(* ,)#(+)%'()#(* %* B,)*
/(* 8-/(+* %#()/(+* -8-+#$)%'()#(* (2#%2*

"&%+%'()#(* +(3$&%/-* ()* &%* &(3,2&%",.)*

"-2%* (2* &%* 8%+#,",8%",.)* /(&* -#+-* C2#%/-*
0%+#(* )-* &,#,3%)#(* %* B,)* /(* ;$(* #()3%* &%*

/(* &%2* /,28-2,",-)(2* /(&* #+%#%/-@* 7* -#+%*
"-2%* 2$* ,):-&$"+%',()#-* +(28("#-* /(* &-2*
<("<-2* ;$(* 2-)* '%#(+,%* /(* "-)#+-:(+2,%*

(2#%4&("(* ;$(* &%* ,)B-+'%",.)* L/(* "%+?"#(+*

;$(* )-* 8$(/(* 8-)(+2(* %* /,28-2,",.)* /(&*
814&,"-*"-)*%++(3&-*%*&%*&(3,2&%",.)*/(*$)%*/(*

8+-8$(2#%* )$(:%@* ()* #%)#-* ;$(* ()* /,:(+2-2*

2-4+(* #+%)28%+()",%* ()* &%2* ;$(* ;$(/%4%* ()*
'%)-2* /(* &-2* 8+-8,-2* C2#%/-2* 0%+#(2* ()* (&*
#+%#%/-* (2#%4&("(+* '("%),2'-2* 8%+%* /%+* &%*

L,)/(8()/()",%N@*(&&-*)-*)("(2%+,%'()#(*+(2$&#%*
",(+#-* 7* 2$* ,'8&('()#%",.)* "-)&&(:%*/(&,"%/-2*

/(4(+?)* 2(+* "-)"(+#%/-2@* 2$8$(2#-2* /(*
+(28-)2%4,&,/%/*()*"%2-*/(*'%)(=-*,)/(4,/-*-*
8K+/,/%*/(* &%*/-"$'()#%",.)@*%""(2,4,&,/%/*/(*

8-+* &-* ;$(* 2(* /(4(+?* 2(3$,+2(* "-)* %#()",.)*
".'-* 2(* :%)* /(2%++-&&%)/-* ()* (&*'%+"-* /(&*

+(8(+"$2,-)(2* #%)#-* 8%+%* &-2* ,):(+2,-),2#%2*
"-'-*8%+%*&%*-+3%),A%",.)*,)#(+)%*/(&*C2#%/-5*


