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3.;<=0=>3=?3.;<=0=>3=!#%,#+,'"C)&"'a#,(.F#"()'+,
)%&#"%'().%'+

(6BG;E8,+BJB,(BJB::B*

10+0%103 0%3 2,!%3 =01(1!3 103 .(3 .#%3 )#.3

+,0.0%&!3 ',0:0.3 !+,#-(=!"(#%0.3 !3 )!3

(%10+0%10%"(!3 10)3 "#%:0%(#3 !,'(&,!)3 *3

"#=#3 .$.3 0)0=0%&#.3 0.0%"(!)0.>3 &#1#3

0))#3 0%30)3=!,"#310)3L,'(&,!A03N#=0,"(!)3

* Abogado. Magíster (LL.M) en Derecho Comercial Internacional por la Universidad King’s College de Londres. 
Asociado del Estudio Payet, Rey, Cauvi Abogados. 
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2-&$",.)*/(*"-)#+-:(+2,%2*/(8()/()*()*3+%)*
'(/,/%* /(* &%*'%)(+%* ()* ;$(* &-2* /,B(+()#(2*
2,2#('%2* &(3%&(2* )%",-)%&(2* /(#(+',)()* 2,*
2-)* &-2* =$("(2*-* &-2*8+-8,-2*?+4,#+-2* &-2*;$(*

%*/(#(+',)%/%2*/,28$#%25*C2*8+(",2%'()#(*()*
(2#(*8$)#-*/-)/(*=$(3%)*$)*+-&*#+%2"()/()#%&*

%+4,#+%&* 7* (&* "#=+0&0%"0@"#=+0&0%"05* I%*
(2"%2%* %8&,"%",.)*/(* &%* +(3&%*/(&* )(.3 +0%10%.*
()*(&*%+4,#+%=(*"-'(+",%&*,)#(+)%",-)%&*+(:(&%*
2$* "%8%",/%/* 8%+%* /(2():-&:(+2(* "-'-* $)*

3+%",%2* %* &%* ,)/(8()/()",%* /(&* "-):(),-*
%+4,#+%&@* 8(+-* 8+,)",8%&'()#(* 3+%",%2* %&*
"#=+0&0%"0@"#=+0&0%"0

;$(* &-2* 8+-8,-2* ?+4,#+-2* %/-8#()* &%* 8+,'(+%*
/(",2,.)* +(28("#-* %* 2$* 8+-8,%* "-'8(#()",%@*
/(",2,.)* ;$(* 8$(/(* 2(+* 8-2#(+,-+'()#(*
+(:,2%/%*8-+*&-2*=$("(2*7*"-+#(2*)%",-)%&(215

Q-* -42#%)#(@* %* 8(2%+* /(* &%* %'8&,%* %"-3,/%*
;$(*<%)*+(",4,/-*%'4-2*"-)"(8#-2*%&+(/(/-+*
/(&* 3&-4-@* %1)* 8(+2,2#()* "-)2,/(+%4&(2*

25* 0-+* (=('8&-@* &%* +(:,2,.)*
=$/,",%&* /(* &-2* 8+-)$)",%',()#-2* %+4,#+%&(2*
()*'%#(+,%* /(* 2$* 8+-8,%* "-'8(#()",%* (2* $)*

&%* )("(2,/%/* /(* 8+-#("",.)* &(3%&5* !2,',2'-@*
(&* '-'()#-* %/("$%/-* 8%+%* &%* ,)#(+:()",.)*
=$/,",%&*(2*-#+%*?+(%*/(*B+("$()#(*"-)#+-:(+2,%@*
/-)/(* 2(* ()B+()#%)* (&* /(+("<-* %* &%* #$#(&%*

;$(* K2#%* 2(* ('8&((* "-'-* $)%* <(++%',()#%*
/,&%#-+,%3

/(4(*/(",/,+*;$K*8(2-*-#-+3%+*%*(2#-2*:%&-+(2*
()*=$(3-*7*".'-*(2#+$"#$+%+*(&*8+-"(2-*%+4,#+%&*

+(/$A"%* (&* (28%",-* 8%+%* (&* -42#+$"",-),2'-*

+(",4,+* $)%* 8+-)#%* /(",2,.)* 8-+* 8%+#(* /(* &-2*
=$("(2*7*"-+#(2*)%",-)%&(2 5*

+(28("#-* %* &-2* /,B(+()#(2* ()B-;$(2* ;$(*

/(&* "-):(),-* %+4,#+%&* 7* %&* "#=+0&0%"0@

"#=+0&0%"0

%&* /(2"$4,(+#-* &-2* (&('()#-2* (2()",%&(2* /(*
&-2* "-)"(8#-2* %)%&,A%/-2@* '?2* %&&?* /(* &-2*

()#()/(+*&%*+%A.)*8-+*&%*;$(*(2#-2*"-)"(8#-2*
2-)* B+("$()#('()#(* %4-+/%/-2* /(* '%)(+%*

/(* &%2* /,B(+()",%2* '?2* 2%&#%)#(2* ()* #-+)-*
%* &%* ,)/(8()/()",%* /(&* "-):(),-* %+4,#+%&*
7* %&* "#=+0&0%"0@"#=+0&0%"0* %&* /(2"+,4,+*
4+(:('()#(* (&* #+%#%',()#-* &(3%&* ;$(* 2(* &(2*
-#-+3%*()*&%*&(3,2&%",.)*"-'8%+%/%5

!/,",-)%&'()#(@* "-):,()(* 8+(",2%+* ;$(* (2#(*

%&3$)%2*'()",-)(2*9",(+#%'()#(*'$7*4+(:(29*

2$* %$3(* "+(",()#(* ()* (&* ?'4,#-* /(&* !+4,#+%=(*

/(*;$(*)-*(2*8-2,4&(*%4%+"%+*%*8&(),#$/*#-/%2*
&%2*%+,2#%2*()* +(&%",.)*%* &%* ,)/(8()/()",%*/(&*
"-):(),-*%+4,#+%&*7*%&*"#=+0&0%"0@"#=+0&0%"0*

1),"%'()#(* ()* <%"(+* $)* 4+(:(* +(8%2-* 2-4+(*
2$2*%28("#-2*'?2*2%&#%)#(25

1 
of the Arbitrators” en “Enforcement of Arbitration Agreements and International Arbitral Awards: The New York 

2 BORN, G. “International Commercial Arbitration”. Kluwer Law International: 
de 2010. En: 

3 PARK, W. “The Arbitrators’ Jurisdiction to determine Jurisdiction” en ICCA Congress series 13 International 

 
Transnational Perspective”. En: Vanderbilt Journal of Transnational Law
2010. 
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'M,
:<SB>BAE6E;B;,;<6,H89J<9E8,B>AED>B6,

()"-)#+%+*;$(*(&*8+,)",8,-*/(*,)/(8()/()",%*
/(&* "-):(),-* %+4,#+%&* +(",4%* #%'4,K)* -#+%2*
/()-',)%",-)(2@*#%&(2*"-'-*L.0:0,!'()(&*N@*
L.0+!,!'()(&*N* -* L)a!$&#%#=(03 103 )!3 ")!$.03

2(* ('8&(%+?* (&* #K+',)-* L,)/(8()/()",%N5*
I%*,)/(8()/()",%*8$(/(*2(+*/(B,),/%*"-'-*
(&*8+,)",8,-*8-+*'(/,-*/(&*"$%&*(&*"-):(),-*
%+4,#+%&* 2(* "-)2,/(+%* ,)/(8()/,()#(* 7*
/,2#,)#-*/(&*"-)#+%#-*8+,)",8%&*"(&(4+%/-*8-+*
&%2* 8%+#(2 5* V)%* /(* &%2* "-)2("$()",%2*'?2*
-4:,%2*/(*(2#(*8+,)",8,-*(2*;$(*(&*"-):(),-*
%+4,#+%&*)-*2(*:(+?*)("(2%+,%'()#(*%B("#%/-*
8-+* &-2* :,",-2* /(&* "-)#+%#-* 8+,)",8%&7@* 7*
&%* -#+%* (2* ;$(* (&* "-):(),-* %+4,#+%&* 8$(/(*
2(+* 2-'(#,/-* %* $)%* &(7* /,2#,)#%* ;$(* &%*
;$(* +(3$&%* %&* "-)#+%#-* 8+,)",8%&85* C)*
(B("#-@* #+%/,",-)%&'()#(* 2(* ()#,()/(* ;$(*
&%* ,)/(8()/()",%* /(&* "-):(),-* %+4,#+%&*
,)#(+)%",-)%&* 2$8-)(* &%* :%&,/(A* 7* (B,"%",%*
/(*K2#(*2,)*,'8-+#%+*&-2*:,",-2*;$(*8$/,(+%)*
%B("#%+* %&* "-)#+%#-* 2$47%"()#(@* &-* "$%&* (2*
"-)2("$()",%* &.3,"%* /(* 2$* ,)/(8()/()",%*
#%)#-* +(28("#-* /(&* "-)#+%#-* 8+,)",8%&*
"-'-* /(* &%* )0-3 "#%&,!"&$.
2,* 4%2#%+%)* '(+%2* -4=(",-)(2* /(* ;$(* (&*
"-)#+%#-* 2$47%"()#(* (2* ,):?&,/-* 8%+%* ;$(*
(&* /('%)/%/-* 8$/,(+%* B?",&'()#(* (&$/,+*

(&* %+4,#+%=(@* ()#-)"(2* (&* "-):(),-* %+4,#+%&*

/('?2@* K2#%* (2* 8+(",2%'()#(* $)%* /(* &%2*
2,#$%",-)(2* ()* &%2* ;$(* '?2* 2(* +(;$,(+(*
2%&:%3$%+/%+* 7* 8-)(+* /(* +(&,(:(* &%* (B,"%",%*
/(&*"-):(),-*%+4,#+%&105*C)*#%&*'(/,/%@*2$(&(*
%B,+'%+2(* ;$(* &%* ,)/(8()/()",%* (2* $)%*
LB,"",.)* 8+%3'?#,"%* 7* "-):(),()#(N11@* &%*
"$%&* (2* %'8&,%'()#(* +("-)-",/%* "-'-* $)*
8+,)",8,-* /(&* /(+("<-* ,)#(+)%",-)%&12@* 7* $)*

/(&*2,2#('%*%+4,#+%&*,)#(+)%",-)%&135*

"-'1)'()#(* 2,+:()* /(* 2$2#()#-* 8%+%* &%*

%+4,#+%&5* I%* 8+,'(+%* :,()(* /%/%* 8-+* &%*
:-&$)#%/* /(* &%2* 8%+#(2* "-)#+%#%)#(2* /(*
;$(* &%2*/,28$#%2*()#+(*(&&-2* 2(%)* +(2$(&#%2*
8-+* $)* B-+-* )($#+%& * %* #+%:K2* /(* $)*1),"-*
8+-"(2-5* I-+/* 6-BB'%))* 8$2-* /(* +(&,(:(*
(2#(*%28("#-*()*(&*"-)-",/-*"%2-*7,0=($=3

2(>%&%+* ;$(* L)-* <%7* 4%2(* +%",-)%&* 8-+* &%*
"$%&* &-2* <-'4+(2* /(* )(3-",-2* 8$/,(+%)*
;$(+(+* ;$(* &%2* "$(2#,-)(2* 2-4+(* &%* :%&,/(A*
-* (B,"%",%* /(&* "-)#+%#-* 2(%)* /(",/,/%2* 8-+*
$)*#+,4$)%&*7*;$(*&%2*"$(2#,-)(2*+(&%#,:%2*%*
2$* (=("$",.)* 2(%)* /(",/,/%2* 8-+* -#+-@* $)-*

8%+%* /(",/,+* ;$(* (&&-2* /(4()*<%4(+* #(),/-*
$)%* ,)#()",.)* "-'-* (2%N 5* C)* "$%)#-* %* &%*

 SUSLER, O. “The Jurisdiction of the Arbitral Tribunal: A transnational analysis of the negative effect of the 

Junio de 2010. . p. 122.
  REDFERN, A.; HUNTER, M.; BLACKABY, N. y C. PARTASIDES, “Redfern and Hunter on International 

Arbitration”. 
 SUSLER, O. Op. cit. p. 122. 

7 Ibídem
8 SAMUEL, A. “Separability of Arbitration Clauses – some awkward questions about the law on contracts, 

 

10 REDFERN; HUNTERM; BLACKABY y PARTASIDES. p. 117.
11 Ibíd
12 

13 

 LEBOULANGER. p. 13.
 

7. Traducción libre del autor.
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THEMIS 61 "-):(),-*%+4,#+%&*8$(/(*2$2#()#%+2(*()*;$(*

',()#+%2* (&* "-):(),-* -* "&?$2$&%* %+4,#+%&*
+(3$&%* %28("#-2* 8+-"(/,'()#%&(2@* (&* +(2#-*

()#+(* &%2* 8%+#(2@* 7* ()* "-)2("$()",%@* (&&-*

5

!$);$(* 8(+2,2#()* %&3$)-2* %28("#-2*

/(* &%* ,)/(8()/()",%* /(&* "-):(),-* %+4,#+%&@*
2$* +("-)-",',()#-* %&+(/(/-+* /(&* 8&%)(#%*
'$(2#+%* ",(+#-* 3+%/-* /(* $),B-+',/%/5* C2#-*
8+-4%4&('()#(* 2(* /(4(* ()* 4$()%* '(/,/%*

175*

#%)#-* &%* ,)/(8()/()",%*/(&* "-):(),-*%+4,#+%&*
"-'-* (&* "#=+0&0%"0@"#=+0&0%"0* %&* 2(>%&%+*

B%"$&#%/-* 8%+%* /(",/,+* %"(+"%* /(* 2$* 8+-8,%*

%"$(+/-* /(* %+4,#+%=(5* !* (2(* (B("#-@* $)%*
"&?$2$&%* "-'8+-',2-+,%* ;$(* B-+'(*8%+#(* /(*
$)*"-)#+%#-*2(*"-)2,/(+%+?*"-'-*$)*%"$(+/-*

"-)#+%#-5* I%*/(",2,.)*/(&* #+,4$)%&* %+4,#+%&*/(*
;$(*(&*"-)#+%#-*(2*)$&-*)-*()#+%>%+?*(+.#3A$,03
&%*)$&,/%/*/(*&%*"&?$2$&%*"-'8+-',2-+,%N185*

%+4,#+%&* (2* (&* 1),"-* "-'8(#()#(*8%+%*/(",/,+*
2-4+(*2$*8+-8,%*"-'8(#()",%@*,)"&$2-*2-4+(*&%2*

8-+*)-*(2#%+*8%"#%/-*(&*%+4,#+%=(*8%+%*+(2-&:(+*

"%/$",/%/@*"-2%*=$A3%/%*7*"$%&;$,(+*-#+%*;$(*

/(* &%2* %"#$%",-)(2* %+4,#+%&(25* G5* C&* "-):(),-*
%+4,#+%&* ;$(* B-+'(* 8%+#(* /(* $)* "-)#+%#-* 2(*
"-)2,/(+%+?*"-'-*$)*%"$(+/-*,)/(8()/,()#(*

"-):(),-*%+4,#+%&@*)-*,'8&,"%*)("(2%+,%'()#(*

5 

!&('%),%20 21 

22* ;$(* +("-3(*
(&* 8+,)",8,-* /(* L2(8%+%4,&,#7N@* (&* "$%&* B$(*

(&* "%2-*

23 * 0-2#(+,-+'()#(@* (&* "%2-*

(2#%4&("(+*;$(*$)%*%&(3%",.)*/(*2-4-+)-*()*
&%*B-+'%",.)*/(&*"-)#+%#-*)-*)("(2%+,%'()#(*
%B("#%* &%* "&?$2$&%* %+4,#+%&
=$("(2*7*"-+#(2*,)3&(2(2*)-*<%)*2,/-*/(&*#-/-*

2(%)* &-2* 8+-8,-2* ?+4,#+-2* &-2* ;$(* /(",/%)*
5*

 
17 Ley Modelo de la Comisión de las Naciones Unidas para el Derecho Mercantil Internacional sobre Arbitraje 

18 Ibíd
 

20 
21 DIMOLITSA. p. 222.
22 

  DIMOLITSA. p. 222.
23 

 PENGELLEY, N. “Separability Revisited: Arbitration Clauses and Bribery”. En: Journal of International 
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"-):(),-* %+4,#+%&* <%* 2,/-* "-)2,2#()#('()#(*
+("-)-",/%* /(2/(* (&* "%2-*

* C&* 2,2#('%* B+%)"K2*
<%* /(2%++-&&%/-* $)* "-)"(8#-* '$"<-* '?2*

'?2*%4%=-5* C)*(&* "%2-*/(*C2#%/-2*V),/-2@* (&*
8+,)",8,-* /(* L.0+!,!'()(&*N* B$(* +("-)-",/-*

N#27

28>*
2(31)*(&*"$%&@*&-2*?+4,#+-2*/(4()*+(2-&:(+*&-2*

8(+-* 2-)* &-2* =$("(2* 7* #+,4$)%&(2* ;$,()(2*

8+-8,-*"-):(),-*%+4,#+%&

0+,:%/-*(2#%4&("(*;$(*&%*:%&,/(A*/(&*"-):(),-*

&%*,):%&,/(A*/(&*"-)#+%#-*2$47%"()#(305*

CM, (8NS<D<9H<,_,H8NS<D<9H<,

8(+',#(* ;$(* (&* "-):(),-* %+4,#+%&* L2-4+(:,:%N*

"-)#+%#-* 2$47%"()#(@* )-* /,"(* )%/%* %"(+"%*

&-2*?+4,#+-2315*C)*(2#(*8$)#-*()#+%*()*%"",.)*&%*
/-"#+,)%* /(&* "#=+0&0%"0@"#=+0&0%"0@* %* :("(2*
"-)2,/(+%/%*"-'-*$)%*"-)2("$()",%*B$)",-)%&*
/(* &%* ,)/(8()/()",%* /(&* "-):(),-* %+4,#+%&5*
U%+"(&.* ,&$2#+%* (&* "-)"(8#-* /(* "#=+0&0%"0@

"#=+0&0%"0@* 2(>%&%)/-* ;$(* L&-2* ?+4,#+-2*
(2#?)*%$#-+,A%/-2*8%+%*/(",/,+*2-4+(*2$*8+-8,%*

325*

?+4,#+-2*)-*,'8,/()*;$(*2(%)*K2#-2*&-2*8+,'(+-2*
335*

"-'8(#()",% 5

Q-* -42#%)#(@* (&* (2#$/,-* /(* &-2* /,B(+()#(2*
()B-;$(2*-#-+3%/-2*()*&%*&(3,2&%",.)*"-'8%+%/%*

%28("#-2*#%&(2*"-'-*(&*'-'()#-*8+-8,",-*8%+%*
&%*+(:,2,.)*=$/,",%&*/(*(2%2*8+,'(+%2*/(",2,-)(2*
%+4,#+%&(2@* &%* )%#$+%&(A%* 7* (&* %&"%)"(* /(* /,"<%*
+(:,2,.)* -* &%2* 2,#$%",-)(2* ()* &%2* ;$(* )-* /(4(*

"#=+0&0%"0@"#=+0&0%"0* /(* &-2*

"#=+0&0%"0@"#=+0&0%"0  5* C)* (2#%* ',2'%*
*

"-'-*L"#=+0&0%"0@"#=+0&0%"0N@* L
N* -* 2,'8&('()#(* L&/03 E/#3 10"(10.3

"-)"(8#-375* P+,3,)%&'()#(@* B$(* "-)-",/-* "-)*
&%2*8%&%4+%2*%&('%)%2*L N@*

 LEBOULANGER. p. 7.
27 
  KENT, A. “The Separability Doctrine: The Continuing Impact of Prima Paint in Georgia, Alabama, and the 

.
28 

 WARE, S. “Arbitration Law’s Separability Doctrine After Buckeye Check Cashing, Inc. v. Cardegna”. En: 
Nevada Law Journal, October 2007. Recobrado el 30 de Junio de 2010. 

. sec. I.
30 
31 
32 
33 GAILLARD, E. y J. SAVAGE (eds.) Fouchard, Gaillard, Goldman on International Commercial Arbitration. 

 Convenio sobre Arreglo de Diferencias Relativas a Inversiones entre Estados y Nacionales de otros Estados, 

 
Review. 2008. Recobrado el 28 de Julio de 2010. 

 
37 Ibíd
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('4%+3-@* (2#(* ()B-;$(* )-* (2* $),:(+2%&'()#(*

5* C)* (2#(*

L"#=+0&0%"0@"#=+0&0%"0N5

/(",2,-)(2* 2-4+(* 2$* 8+-8,%* "-'8(#()",%@*
"-'-* 2(* <%* '()",-)%/-* %)#(+,-+'()#(@* (2*

/(&*"#=+0&0%"0@"#=+0&0%"0

&%*%"(8#%",.)*$),:(+2%&*/(*(2#(*%28("#-*-#-+3%*
%&* "#=+0&0%"0@"#=+0&0%"0* (&* ),:(&* /(* )-+'%*
/(* /(+("<-* ,)#(+)%",-)%& 5* 0-+* -#+-* &%/-@* (&*

"#=+0&0%"0@"#=+0&0%"0*

2(* ,)',2"$7%)* ()* (2#%2* /,28$#%2@* %&* '()-2*
<%2#%*$)*'-'()#-*8-2#(+,-+

&%2* 8%+#(2* <%7%)* "-)"&$,/-* $)* %"$(+/-* ()* (&*

8%+#(2*%&*%+4,#+%=(@*%* ,)2#%)",%*/(*$)%*/(*(&&%2@*
%* '()-2* ;$(* "-'8+$(4(* ;$(* /,"<-* %"$(+/-*

;$(*/(4(*2(+*&&(:%/%*%*"%4-*8-+*(&*#+,4$)%&*/(&*

+(&%",.)* #%'4,K)* "-)* &%* -8-+#$),/%/* ()* ;$(*
/(4(* +(%&,A%+2(* /,"<-* 8+-)$)",%,()#-* =$/,",%&5*

"#=+0&0%"0@"#=+0&0%"0* 2$8-)(* %"(8#%+* $)*
8+,)",8,-* /(* 8+,-+,/%/* %* B%:-+* /(* &-2* ?+4,#+-25*
I%*/()-',)%/%*L+,(#,(&*3,$)0N*4$2"%*8-28-)(+*
&%* ,)#(+:()",.)* =$/,",%&* <%2#%* $)%* (#%8%*
8-2#(+,-+@* (535@* &%* (#%8%* /(* ,'8$3)%",.)* -* /(*
+("-)-",',()#-*7*(=("$",.)*/(&*&%$/-*%+4,#+%& 5*

<%*%/-8#%/-*()*2$*#-#%&*/,'()2,.)*(2#%*L+,(#,(&*3

,$)0N@* "-)2,2#()#(* "-)* 2$* +("-)-",',()#-* /(&*
8+,)",8,-*/(*:%&,/(A*/(&* "-):(),-*%+4,#+%& @* #%&*
"-'-*2(*:(+?*'?2*%/(&%)#(5

(M, +8:,S>E9HESE8:,B9B6E@B;8:,<9,H89RG9D8,

/(&* "-):(),-* %+4,#+%&* 7* (&* "#=+0&0%"0@

"#=+0&0%"0* +(",4()* $)* #+%#%',()#-* "-)=$)#-*
()* &-2* /,B(+()#(2* 2,2#('%2* &(3%&(25* I%* +%A.)*
8%+%* (2#(* #+%#%',()#-* "-)=$)#-* +%/,"%* ()* &%*
(2#+("<%* ,)#(++(&%",.)* B$)",-)%&* /(* &-2* /-2*

"-)*(&*8+-"(/,',()#-*%+4,#+%&@*(:,#%)/-*"$%&;$,(+*
,)#(+:()",.)* =$/,",%&* #('8+%)%5* C)* (B("#-@*
2,* &%* "&?$2$&%* %+4,#+%&* 2(* "-)2,/(+%+%* )$&%* -*

%2$'%)*"-'8(#()",%*7*(',#%)*8+-)$)",%',()#-*

()* :,+#$/* /(* &%* ,)/(8()/()",%* /(&* "-):(),-*
%+4,#+%&@*&%2*/(B()2%2*4%2%/%2*()*&%*,):%&,/(A*/(&*
"-)#+%#-*8+,)",8%&*)-*%"%++(%)*)("(2%+,%'()#(*&%*
,):%&,/(A*/(&*"-):(),-*%+4,#+%&H*()*"-)2("$()",%@*

)-*8(+=$/,"%)*&%*B%"$&#%/*/(&*#+,4$)%&*%+4,#+%&*8%+%*
+(2-&:(+* &%2* ',2'%2 .* C2* ,'8-+#%)#(* +("-+/%+*
;$(* L(&* "-):(),-* %+4,#+%&* /(4(* 2(+* #+%#%/-*

%)$&%4&(* 1),"%'()#(* 8-+* :,",-2* ;$(* %B("#()*
/,+("#%'()#(* %&* "-):(),-* %+4,#+%&N 5* 0-+* -#+-*

%+4,#+%&@*-*8-+*)-*(2#%+*8%"#%/-*(&*%+4,#+%=(*8%+%*

+(2$(&#%2*()*8+,'(+*#K+',)-*8-+*(&*8+-8,-*#+,4$)%&*

()*:,+#$/*/(&*"#=+0&0%"0@"#=+0&0%"0 5*

"#=+0&0%"0@

"#=+0&0%"0* )("(2,#%* &%* ,)/(8()/()",%*
/(&* "-):(),-* %+4,#+%&* %* (B("#-2* /(* 2(+* $)%*
<(++%',()#%* 8+-"(/,'()#%&* :(+/%/(+%'()#(*

38 
 
 
 Convención sobre el Reconocimiento y la Ejecución de las Sentencias Arbitrales Extranjeras, Nueva York, 10 

 
 DIMOLITSA. p. 238.
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THEMIS 61&%* /-"#+,)%* /(* &%* 2(8%+%4,&,/%/@* $)* #+,4$)%&*

<%",()/-* $2-* /(* 2$* "#=+0&0%"0@"#=+0&0%"0*

2$* "-'8(#()",%* 2-4+(* (&* B-)/-* /%/-* ;$(*

:(+2(* %B("#%/%* 8-+* &%* ,):%&,/(A* /(&* "-)#+%#-*
2$47%"()#(N
,/(%*/(* &%* 2(8%+%4,&,/%/*-* ,)/(8()/()",%@*$)*
&%$/-*;$(*/("&%+(*)$&-*(&*"-)#+%#-*2$47%"()#(*

7%* ;$(* 2,()/-* )$&-* (&* "-)#+%#-* 8+,)",8%&@* &%*

&%* B%"$&#%/* /(* &-2* ?+4,#+-2* 8%+%* +(2-&:(+*
2-4+(* 2$* 8+-8,%* "-'8(#()",%* 2-4+(* &%* 4%2(*
/(&* "%+?"#(+* 2(8%+%4&(* /(&* "-):(),-* %+4,#+%&5*
0-+* (=('8&-@* (&* "#=+0&0%"0@"#=+0&0%"0* )-*
)("(2,#%*&%*,)/(8()/()",%*/(&*"-):(),-*%+4,#+%&*
"$%)/-*2(*%&(3%*;$(*&%*"-)#+-:(+2,%*(2#?*B$(+%*
/(&*?'4,#-*/(*%8&,"%",.)*/(&*"-):(),-*%+4,#+%&@*
-*;$(*8-+*2$*8+-8,%*)%#$+%&(A%*&%*"-)#+-:(+2,%*

%* &%* "-'8(#()",%* /(* &-2* ?+4,#+-2* 2$+3()* %*

('4%+3-@*()*(2#-2*"%2-2@*(2*&%*,)/(8()/()",%*
/(&* "-):(),-* %+4,#+%&* &%* ;$(* 8(+',#(* %* &-2*

8%+%*(&*"#=+0&0%"0@"#=+0&0%"0 5

!$)* "$%)/-* &%2* /,B(+()",%2* ()#+(* &%*
,)/(8()/()",%* /(&* "-):(),-* %+4,#+%&* 7* (&*
"#=+0&0%"0@"#=+0&0%"0* 2-)* '$"<%2* :("(2*
(++.)(%'()#(* ()#()/,/%2* -* %8&,"%/%2@*

$)%* ,)#(+B(+()",%* =$/,",%&* 8+('%#$+% 5* C&*
8+,)",8,-* /(* ,)/(8()/()",%* /(&* "-):(),-*

B-+'%",.)* /(&* "-)#+%#-* 8+,)",8%&@* %&* '%+3()*
/(&* "-)#(),/-* /(* 2$2* 8+-)$)",%',()#-25* C&*
"#=+0&0%"0@"#=+0&0%"0

;$(* &-2* ?+4,#+-2* B%&&()* 2-4+(* 2$* 8+-8,%*

"-):(),-*%+4,#+%&5*C)*2$'%@*&%*,)/(8()/()",%*
/(&* "-):(),-* %+4,#+%&* 2(* ,)#(+2("%* "-)* (&*
"#=+0&0%"0@"#=+0&0%"0* ()* &%* '(/,/%* ()*
;$(*%'4-2* "-)#+,4$7()*%* &%*',2'%* B$)",.)@*

/(*'%&%*B(*/(#()3%*(&*8+-"(/,',()#-*%+4,#+%&*
%)#(2*/(*;$(*K2#(*2(*,),",(NDJ5*

)))M, -)])(1+&'-#$, #%, &."%., ', +',
)%-#!#%-#%()', -#+, (.%0#%).,
'"C)&"'+

'M, +B, E9;<S<9;<9HEB, ;<6, H89J<9E8,
B>AED>B6*

0+-4%4&('()#(* &%* -4=(",.)* '?2* ,'8-+#%)#(*
"-)#+%* &%* ,)/(8()/()",%* /(&* "-):(),-*
%+4,#+%&* (2#?* ()* (&* <("<-* /(* ;$(* %&* %"(8#%+*
;$(* &%* "&?$2$&%* %+4,#+%&* )-* 2(* :(%* %B("#%/%*

#(+',)%+2(* B-+A%)/-* %* $)%* /(* &%2* 8%+#(2* %*
B-+'%+*8%+#(*/(&*%+4,#+%=(*%1)*"$%)/-*)$)"%*

&$(3-*/(*;$(*%&31)*=$(A*-*"-+#(*)%",-)%&*<%7%*

+()$)",%*%*&%*#$#(&%*=$+,2/,"",-)%&*/(&*C2#%/-@*

2(* %B("#(* 3+%:('()#(* (&* /(+("<-* %* &%* #$#(&%*

"-)* $)* (2#?)/%+*'?2* 4%=-* ;$(* (&* +(;$(+,/-*
8-+*&%*&(7*%8&,"%4&(*%&*"-)#+%#-DE5*

 LEW, JD. MISTELIS, LA. y SM KRÖLL. “Comparative International Commercial Arbitration” Kluwer Law 

 
 
 

 Ware. sec. IIIA.
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/(&* "-):(),-* %+4,#+%&* "-)* #%&* /(* %2(3$+%+* ;$(*
(&* /(+("<-* %* &%* #$#(&%* =$+,2/,"",-)%&* +(",4%*
&%* 8+-#("",.)* ;$(* -#-+3%* &%* &(7* %8&,"%4&(* %&*
"-)#+%#-DG

/-)/(*&%2*8%+#(2*2$(&()*8+(B(+,+*;$(*2$2*/,28$#%2*

CM, )9<[E:D<9HEB,;<6,H89D>BD8,S>E9HESB6

2(*2(>%&%*;$(*',()#+%2*;$(*(&*"-):(),-*%+4,#+%&*

"$%&*(&*"-):(),-*%+4,#+%&*)-*8$(/(*"-)2,/(+%+2(*
,)/(8()/,()#(* -* %$#.)-'-* ()* %;$(&&-2* "%2-2*

)$&%2* *<%*;$(/%/-*/(2B%2%/%*%*/(",+*/(*
&-2*'?2*+(",()#(2*8+-)$)",%',()#-2*%+4,#+%&(2 5*

2-4+(* &%* 8+(',2%* /(* ;$(@* %* /,B(+()",%* /(* &-2*

(2#(* ()B-;$(@* &%* ,)/(8()/()",%* /(&* "-):(),-*

(M,

"-'-*(&*/(*
* 7* (&* /(*N#=(&93 +#+$)!(,03 103 )!3

N#%&,!"&#,.

L

/(&*"-):(),-*%+4,#+%&*,)#(+)%",-)%&@*2$=(#-*2-&-*%*

L
/(+("<-*,)#(+)%",-)%&*8+,:%/-*()*"-)"+(#-  5*

$),:(+2%&'()#(@*8+-4%4&('()#(*8-+;$(*2$8-)(*

/(&*2,2#('%*%+4,#+%&*,)#(+)%",-)%&5*

2$47%"()#(5* 0%+%* (2#%* "-++,()#(@* &%* )%#$+%&(A%*
L8+-"(/,'()#%&N* /(* &%* "&?$2$&%* %+4,#+%&@* ()*

/(* &%* "&?$2$&%* %+4,#+%& 5* 0-+* (=('8&-@* 0,(++(*

(&* #K+',)-* L.0:0,!'()(&*N@* (&* "$%&* 2$8-)(* ;$(*

L2(8%+%/%N* /(&* "-)#+%#-* 8+,)",8%&@* 8(+-* ;$(* ()*
",(+#%2* ",+"$)2#%)",%2* &%* "&?$2$&%* %+4,#+%&* 2(+?*

5*
Q-* -42#%)#(@* ,)"&$2-* $)%* "&?$2$&%* %+4,#+%&*

"(/,/%*"-)=$)#%'()#(*"-)*(&*"-)#+%#-*8+,)",8%&*
()* "%2-2* /(* "(2,.)* /(* 8-2,",.)* "-)#+%"#$%& 5*

"&?$2$&%*%+4,#+%&* =$)#-*"-)*(&*"-)#+%#-*8+,)",8%&@*

%$#-+,/%/(2* =$/,",%&(2* <%)* /(#(+',)%/-* ;$(* &%*
"(2,.)*/(&*"-):(),-*%+4,#+%&*+(;$,(+(*(&*%"$(+/-*

5*

 Ibíd  sec. IV.
 
 SUSLER. p. 123.

  Ver también: GOLDSTEIN, D. “Arbitrator’s power to determine whether a contract is void ab initio”. 

 
 
 
 

:

 Ibídem.
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THEMIS 61-M,

W%&* "-'-* 2(* 2(>%&.* %)#(+,-+'()#(@* &%*
,)/(8()/()",%*/(&*"-):(),-*%+4,#+%&*8(+',#(*
;$(* $)* "-):(),-* %+4,#+%&* (2#K* 2$=(#-* %* $)%*

"-)#+%#-* 8+,)",8%&5* Q-* -42#%)#(@* &%* +(%&,/%/*
,)/,"%*;$(* &%2*8%+#(2*"-)#+%#%)#(2*)-*2$(&()*

"-):(),-*%+4,#+%&*7*8%+%*(&*"-)#+%#-*8+,)",8%&@*

"-)"+(#-*"$?&*(2*&%*+(%&*,)#()",.)*/(*&%2*8%+#(2*
+(28("#-* %* &%* ,)/(8()/()",%* /(&* "-):(),-*
%+4,#+%&

"-):(),-*%+4,#+%&@*2$(&(*+("$++,+2(*%*&%*&(7*/(&*
&$3%+*/(&* %+4,#+%=(*-*%* &%* )0-3 "#%&,!"&$.* 8%+%*
/(#(+',)%+* &%* :%&,/(A* /(&* "-):(),-* %+4,#+%&5*

"%2-* @*/(*%"$(+/-*"-)*(&*"$%&*&%*:%&,/(A*
/(&* "-):(),-* %+4,#+%&* ,)#(+)%",-)%&* /(4(* 2(+*
/(#(+',)%/%* 1),"%'()#(* "-)* 2$=(",.)* %&*

5*

()* $)* "%2-* "-)"+(#-@* (&* "-):(),-* %+4,#+%&*

"-)2,2#(* ()* ;$(* (&* %"$(+/-* /(* %+4,#+%=(* 2(%*
L
+0,4#,=01N
/(*%)?&,2,2*;$(*/(4()*+(%&,A%+*&-2*=$("(2*8%+%*
(:%&$%+*2,* &-2*"-):(),-2*%+4,#+%&(2*2-)*)$&-2@*

%* %8&,"%+* &%* &(7* /(&* &$3%+* /(&* %+4,#+%=(@* ()*

2()#()",%N* Y%+4,#+%&Z  

%/-8#%/%* ()* &-2* C2#%/-2* V),/-2* %* B%:-+* /(&*
*

%* &%* :-&$)#%/* /(* &%2* 8%+#(2@* 8(+-* 2,('8+(*

,)#(+)%",-)%& 5* !/,",-)%&'()#(@* %$);$(* (&*

),)3$)%* &(7* %8&,"%4&(@* -#+%2* /,28-2,",-)(2@*

;$(* &-2* ?+4,#+-2* -42(+:()* "-)* +,3,/(A* (&*
+(;$,2,#-*/(&*"-):(),-*%+4,#+%&*(2"+,#-@*-*;$(*
#-'()*()*"$()#%*&%*&(7*/(&*&$3%+*/(&*%+4,#+%=(*
-*&%* )0-3"#%&,!"&$.*%&*'-'()#-*/(*(:%&$%+*&%*
:%&,/(A*/(*&%*"&?$2$&%*%+4,#+%&@*-*;$(@*%&*(:%&$%+*
2,*2(*()"$()#+%)*%)#(*$)%*'%#(+,%*%+4,#+%4&(@*
%8&,;$()* &%* &(7* /(&* &$3%+* /(* (=("$",.)* /(&*

7* )-* %* &-2* ?+4,#+-2@* &%* (=("$",.)* /(&* &%$/-*
%+4,#+%&* 8$(/(* :(+2(* %B("#%/%* 2,* &-2* ?+4,#+-2*

5*

)0M, -)])(1+&'-#$, #%, &."%., '+,
3.;<=0=>3=?3.;<=0=>3=

!*/,B(+()",%*/(*&%*,)/(8()/()",%*/(&*"-):(),-*
%+4,#+%&@*;$(*<%*2,/-*%"(8#%/%*"-)*",(+#-*3+%/-*
/(* $),B-+',/%/@* (&* "#=+0&0%"0@"#=+0&0%"0*
<%*/%/-*&$3%+*%*$)%*%'8&,%*3%'%*/(*()B-;$(2*
8-+* 8%+#(* /(* &-2* /,B(+()#(2* 2,2#('%2* &(3%&(2*
)%",-)%&(25* C2#-@* %* 2$* :(A@* (2* "-)2("$()",%*

&(3%&(2* <%)* %2,3)%/-* "-'8(#()",%2* ()#+(*
?+4,#+-2*7*=$("(2*8%+%*+(2-&:(+*&%2*-4=(",-)(2*

&%* )("(2,/%/* /(* ()#()/(+* (2#%2* /,B(+()",%2*

 
 
 Convención de Nueva York, artículo II (3).
 Ibíd  artículo V(1)(a). 
 
 Ibíd
 Ibíd



354

Revista de Derecho
THEMIS 61

2(%)* 8+,-+,A%/-2* 8-+* "%/%* 2,2#('%* &(3%&@* &-2*

%* &%* ,)/(8()/()",%*/(&*"-):(),-*%+4,#+%&*7*%&*
"#=+0&0%"0@"#=+0&0%"05* C)* (2#%* 2("",.)* 2(*
8-)/+?* K)B%2,2* ()* &%2* ?+(%2* '?2* +(&(:%)#(2*
/-)/(*$2$%&'()#(*2(*8+(2()#%)*/,:(+3()",%2*
()* &%* &(3,2&%",.)* "-'8%+%/%* ()* #-+)-* %&*
"#=+0&0%"0@"#=+0&0%"05

'M, +B,7G<9D<,;<6,#$(%&@&'#&?#$(%&@&'#&

I%* B$()#(* /(* &%* ;$(* ('%)%* &%* "-'8(#()",%*

2-4+(* 2$* 8+-8,%* "-'8(#()",%* (2* $)* ?+(%* /(*

8-2,",.)* 8+(/-',)%)#(* 8%+("(* 2(+* ;$(* (&*
"#=+0&0%"0@"#=+0&0%"0* 2(* B$)/%'()#%* ()*
(&*%"$(+/-*/(*&%2*8%+#(2 @*%&3$)-2*"-)2,/(+%)*

"-'8(#()",%* /(* $)* #+,4$)%&* %+4,#+%&* 8%+%*
B%&&%+*2-4+(*&%*:%&,/(A*/(*$)*"-):(),-*%+4,#+%&*

,):?&,/- 5* 0-+*-#+-* &%/-@* 2(* 2$3,(+(* #%'4,K)*
;$(* &%* B$()#(* /(&* "#=+0&0%"0@"#=+0&0%"0*
2(*()"$()#+%*()* &%* &(7*/(&* &$3%+*/(&*%+4,#+%=(*

%* "%+3-* /(&* +("-)-",',()#-* 7* (=("$",.)*
/(* &%2* /(",2,-)(2* %+4,#+%&(2* ()* '%#(+,%* /(*
"-'8(#()",%705*

CM, F8N<9D8, BS>8SEB;8, SB>B, 6B,
E9D<>J<9HEO9,RG;EHEB6

P#+-* %28("#-* /(* 8+-B$)/%* "-)#+-:(+2,%* (2*
(&* +(B(+()#(*%&*'-'()#-*-8-+#$)-*8%+%*;$(*
&-2* =$("(2* -* "-+#(2* )%",-)%&(2* ,)#(+:()3%)*

,)#(+:()",.)* =$/,",%&* #('8+%)%* ,)"+('()#%*
&%2* 8-2,4,&,/%/(2* 8%+%* &%* /,2+$8",.)* /(&*
8+-"(2-*%+4,#+%&@*(&*<("<-*/(*8-28-)(+*/,"<%*
,)#(+:()",.)* 8$(/(* 2$8-)(+* ;$(* %&3$)%*
/(* &%2* 8%+#(2* #(+',)(* :,K)/-2(* 2$=(#%* %*

$)* %+4,#+%=(* ;$(* )-* B$(* 8%"#%/-715* I%* I(7*

(&* B-)/-N72

#%'4,K)*2(>%&%*;$(*(&*#+,4$)%&*%+4,#+%&*8-/+?*

"-)*2$*8+-)$)",%',()#-*2-4+(*(&*B-)/-73

2(>%&%*;$(*(&* #+,4$)%&* %+4,#+%&* /(",/,+?*(2#%2*

2$*8+-)$)",%',()#-*2-4+(*(&*B-)/- 5

(2#(* 8+-)$)",%',()#-* %+4,#+%&* (2#?* 2$=(#-*
%* $)%* +(:,2,.)* #('8+%)%* 8-+* 8%+#(* /(* &%2*
%$#-+,/%/(2* =$/,",%&(2

/(* ;$(* 2(%)* &-2* =$("(2* 7* "-+#(2* )%",-)%&(2*

"-'8(#()",% 5* C)* &-2* C2#%/-2* V),/-2@* &%2*

-4=(#%+* &%* "-'8(#()",%* /(* &-2* ?+4,#+-2* ()*
"$%&;$,(+* (#%8%* /(&* 8+-"(2-* %+4,#+%&@* 8%+%*
;$(* 2(%)* &%2* "-+#(2* &%2* ;$(* +(2$(&:%)* 2,* &%2*

%&*%+4,#+%=(5*U%=-*(2#(*'-/(&-@*$)%*8%+#(*;$(*
)$)"%* '%),B(2#.* 2$* :-&$)#%/* /(* +("$++,+* %&*
%+4,#+%=(* )-* 2(* :(* B-+A%/%* %* 8+-2(3$,+* "-)*
(&* %+4,#+%=(775* Q-* -42#%)#(@* (2#(* (2;$('%*

()*"-)#+%*/(&*%+4,#+%=(5

C2#%/-2*V),/-2@*(&*2,2#('%*B+%)"K2*8-28-)(*&%*
,)#(+:()",.)*=$/,",%&*()*'%#(+,%*/(*"-'8(#()",%*

"#=+0&0%"0@"#=+0&0%"078@*

 
 

70 
71 
72 
73 

 
 
 BORN. p. 880.

77 
78 
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&-2*=$("(2*7*"-+#(2*/(4()*/("&,)%+*=$+,2/,"",.)*

%+4,#+%=(

80@* +("-3(*
"%2,* %* 8&(),#$/* &%*

815*
L0%+%* (&* &(3,2&%/-+* B+%)"K2* 7* &-2* +(/%"#-+(2*

?+4,#+-2* %2$'%)* "-'8(#()",%* (++.)(%'()#(*
()*%&3$)-2*"%2-2@*7*/(*;$(*/,"<%*/(",2,.)*2(%*

3+%:(*;$(*(&*+,(23-*/(*;$(*&%2*8%+#(2@*%"#$%)/-*
/(* '%&%* B(@* 8$(/%)* 8(+#$+4%+* (&* 8+-"(2-*

82.

* +("-)-"(* (&*
"#=+0&0%"0@"#=+0&0%"05*

!/,",-)%&'()#(@* 2.&-* $)%* 8(+2-)%* ;$(* )-*

/(* -4=(#%+* &%* =$+,2/,"",.)* %+4,#+%&* %)#(* &%2*
"-+#(2* ,)3&(2%2
#%'4,K)* 8+(:K* &%* 8-2,4,&,/%/* /(* 2-&,",#%+*
&%* ,)#(+:()",.)* =$/,",%&* +(28("#-* /(* %&31)*
L%28("#-* 8+(&,',)%+* /(* =$+,2/,"",.)N 5* C)*
!&('%),%@* $)%* "-+#(* -* =$(A* 8$(/(* +(2-&:(+*
2-4+(* &%*"-'8(#()",%*/(*$)* #+,4$)%&*%+4,#+%&*

"-'8(#()",% 5*

(M, .A:<>JB9HEB, ;<, 6B:, ;<HE:E89<:,
B>AED>B6<:,<9,NBD<>EB,;<,H8NS<D<9HEB,

I-2*(B("#-2*;$(*&-2*=$("(2*7*"-+#(2*/(4()*/%+*
%* &%2* /(",2,-)(2* %+4,#+%&(2* ()*'%#(+,%* /(* 2$*
8+-8,%* "-'8(#()",%* (2* #%'4,K)* $)* %28("#-*

%*2,*&%*/(",2,.)*/(*$)*?+4,#+-*2-4+(*2$*8+-8,%*

=$/,",%&(2* 2-4+(* &%* '%#(+,%N875* 0-+* (=('8&-@*

()* (&* 8%2%/-* &%2* "&?$2$&%2* /(*

+(28("#-* %* &%* "-'8(#()",%* /(* &-2* ?+4,#+-25*
C)* "-)2("$()",%@* %* (B("#-2* /(* 8+-#(3(+* (&*

&,4(+#%/* "-)#+%"#$%&885* !* /,B(+()",%* /(&* "%2-*
%&('?)@* ()* &-2* C2#%/-2* V),/-2* &%2* 8%+#(2*
8$(/()* /(",/,+* /(* '$#$-* %"$(+/-* ;$(* &%*
"-'8(#()",%*/(*&-2*?+4,#+-2*2(%*/(#(+',)%/%*

:,(=%* +(3&%* /(&*
%"$(+/-* "-)* (&* +%A-)%',()#-* 8&%)#(%/-* ()*
(&* "%2-*

3

&(* /()-',)%+?* L
/(&*"-):(),-*%+4,#+%&*/(4()*

2(+* /(",/,/-2* 8-+* &%2* "-+#(2* )%",-)%&(2@* %*
'()-2* ;$(* &%2* 8%+#(2* <%7%)* %"-+/%/-* &-*
"-)#+%+,-* /(* '%)(+%* ,)/$4,#%4&( 5* 0-+* (&*
"-)#+%+,-@* (&* "%2-*

 Ibíd

. sec. II.A. 
80 
81 
82 
83 English Arbitration Act. Artículo 30.

 Ibíd. sec. 72.
 Ibíd. sec. 32. Traducción libre del autor.
 

87 
88 
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/(&* "-):(),-* %+4,#+%& 5* C)* "$%&;$,(+* "%2-@* &%*
:-&$)#%/*/(*&%2*8%+#(2*=$(3%*$)*+-&*/(",2,:-*%&*
'-'()#-*/(*/(#(+',)%+*&%*"-'8(#()",%*/(*&-2*
?+4,#+-25

0-+* 2$* 8%+#(@* &%2* /(",2,-)(2* %+4,#+%&(2* 2(31)*
&%2*"$%&(2*&-2*?+4,#+-2*"%+("()*/(*"-'8(#()",%*

,'8$3)%+* (&* &%$/-5* I%2* &(3,2&%",-)(2* 2$,A% @*
,)3&(2% * 7* B+%)"(2%
/(* 8&%)#(%+* ,'8$3)%",-)(2* "-)#+%* &-2* &%$/-2*
;$(* /("&%+()* &%* B%&#%* /(* "-'8(#()",%* /(* &-2*

/(*,'8$3)%+*%;$(&&%2*/(",2,-)(2*()*&%2*;$(*&-2*
?+4,#+-2*%"(8#()*"-'8(#()",% 5

-M,

(2#?)/%+(2* ;$(* /(4()* %8&,"%+* &-2* =$("(2* %&*
'-'()#-*/(*(:%&$%+*&%*:%&,/(A*/(*&-2*"-):(),-2*

)-2*()"-)#+%'-2*()*$)*?+(%*/-)/(*()#+%)*()*

%)#(+,-+'()#(* ;$(* (&* 2,2#('%* B+%)"K2* <%*
%/-8#%/-* ()* 4$()%*'(/,/%* &%* *
%*B%:-+*/(*&-2*?+4,#+-2H*"-)2("$()#('()#(@*&%2*
"-+#(2* 8$(/()* 8+-)$)",%+2(* 2-4+(* &%* :%&,/(A*
/(* $)* "-):(),-* %+4,#+%&* 2-&-* '(/,%)#(* $)%*

+(:,2,.)* +,(=!3 4!"(0 * 7* 1),"%'()#(* ()* &%*

2,('8+(*&%*/,28$#%*%&*%+4,#+%=(*%*'()-2*;$(*(&*
"-):(),-* %+4,#+%&* 2(%* (:,/()#('()#(* ,):?&,/-*

+,(=!34!"(0

"#=+0&0%"0@

"#=+0&0%"0 5* C)* (&* 2,2#('%* &(3%&* 2$,A-* 8-+*
(=('8&-@* &%2* "-+#(2* /(4()* &&(:%+* %* "%4-* $)*
%)?&,2,2*+,(=!34!"(0*"$%)/-*(&*&$3%+*/(&*%+4,#+%=(*

1005*

Q-*-42#%)#(@*/(*%"$(+/-*"-)*%&3$)-2*%$#-+(2@*

&-2* =$("(2* ()* %;$(&&%2* 2,#$%",-)(2* ()* &%2* ;$(*

3+$8-2*/(*('8+(2%2*-*/(*"(2,.)*/(&*"-):(),-*
%+4,#+%&1015*I%*+(:,2,.)*"-'8&(#%*(2#?*-+,()#%/%*
%*8+-#(3(+*&%*#%+(%*=$+,2/,"",-)%&*/(*&%2*"-+#(2*

/(* -#+%* 8%+#(* ;$(* ,)#()#%* "-'()A%+* $)*
%+4,#+%=(*2-4+(*&%*4%2(*/(*$)%*"&?$2$&%*%+4,#+%&*

&-2*C2#%/-2*V),/-2*/(*!'K+,"%*8$(/()* &&(:%+*

8+-"(/,',()#-* %+4,#+%&* 2(* <$4,(+%* ,),",%/-1025*
C)* (&* 2,2#('%* %&('?)@* 2,* $)%* 8%+#(* 8&%)#(%*
$)%* /('%)/%* %)#(* $)%* "-+#(* )%",-)%&* 7* (&*

/(*$)*"-):(),-*%+4,#+%&@* &%*"-+#(*8$(/(* &&(:%+*

-4&,3%",.)* /(* /(#()(+* (&* 8+-"(2-* =$/,",%&1035*

 DIMOLITSA. p. 230.
 
 
 
 DIMOLITSA. p. 232.

 
 GAILLARD, E. “The urgency of not revising the New York Convention”. En: ICCA 

Years of the New York Convention: ICCA International Arbitration Conference. AJ Van den Berg (ed.) Kluwer 

100 

 

.
101 BREKOULAKIS. sec. III.B.
102 PARK. “The Arbitrators’ Jurisdiction to determine Jurisdiction”. p. 11.
103 Zivilprozessordnung. Artículo 1032(1).
   BREKOULAKIS. sec. II.C.
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%&3$)-2* /(* &-2* 2,2#('%2* &(3%&(2* ;$(* <%)*

%+4,#+%&@* 8(+-* 2-&-* $)%* +(:,2,.)* +,(=!3 4!"(0*
/(&* -4=(#-* /(&* "-):(),-5* 0-+* (&* "-)#+%+,-@*

%8%+()#('()#(*$)*(2#?)/%+*+,(=!34!"(0*8%+%*
&%* +(:,2,.)* /(* &%2* -4=(",-)(2* 4%2%/%2* #%)#-*
()*&%*:%&,/(A*"-'-*()*(&*-4=(#-*/(&*"-):(),-*
%+4,#+%& 5

#M,
><:IGB>;B>,<6,S>8H<:8,B>AED>B6, H89D>B,
N<;E;B:, HBGD<6B><:, ;EHDB;B:, S8>, 6B:,
BGD8>E;B;<:,RG;EHEB6<:,

+("%&",#+%)#(* "%$2%+* /,2+$8",.)* ()* &-2*
8+-"(/,',()#-2* %+4,#+%&(2EJD@* 7%* 2(%*
"-'()A%)/-* $)* 8+-"(2-* =$/,",%&* 8%+%&(&-* -*

"%$#(&%+(2*8-+*8%+#(*/(*&%2*"-+#(2*)%",-)%&(25*

N@* (2#-* (2@* '(/,/%2* 8%+%*
+(23$%+/%+* (&* 8+-"(2-* %+4,#+%&* ()* "-)#+%* /(*

;$(* &%2* '(/,/%2* "%$#(&%+(2* /(* "$%&;$,(+*
)%#$+%&(A%* (2#?)* +(2(+:%/%2* 8%+%* &-2* =$("(2*

"-)* &%* 8+-8,%* "#=+0&0%"0@"#=+0&0%"0* /(*

&%2*L N*(2#?)*/()#+-*/(*&%2*
B%"$&#%/(2* /(* &-2* #+,4$)%&(2* %+4,#+%&(2* /%/-*
;$(* (&* "#=+0&0%"0@"#=+0&0%"0* ,'8&,"%* &%*
"-'8(#()",%* /(* &-2* ?+4,#+-2* 8%+%* -+/()%+* (&*
"$'8&,',()#-* /(* &-2* "-):(),-2* %+4,#+%&(2 @*

&%2* B%"$&#%/(2* )("(2%+,%2* 8%+%* %/-8#%+* &%2*
'(/,/%2*;$(*2(*+(;$,(+%)*L%*(B("#-2*/(*(:,#%+*
;$(*2(*%3+%:(*&%*/,28$#%*-*%*(B("#-2*/(*8+-#(3(+*

5* C2#(* #('%@* 2,)*
('4%+3-@*8(+'%)("(*%4,(+#-*%*/(4%#(5

0M, .!.$)().%#$, 1, .Ca#().%#$, ', +',

V)-* /(* &-2* ?'4,#-2* /-)/(* 2(* 8+(2()#%)*
'?2* /,:(+3()",%2* 2(* +(&%",-)%* "-)* &-2*

&%* ,)/(8()/()",%* /(&* "-):(),-* %+4,#+%&* 7*
(&* "#=+0&0%"0@"#=+0&0%"05* P#+%* '%)(+%*

7* ()#()/(+* "$?&(2* 2-)* &%2* -8-2,",-)(2* $*
-4=(",-)(2*;$(*B+("$()#('()#(*2(*8&%)#(%)*%*
&%*"-'8(#()",%*/(*&-2*?+4,#+-25*C)*(2()",%@*/-2*

"-)#+%* &%* "-'8(#()",%* /(* &-2* ?+4,#+-25* V)%*

7* &(3%&,/%/* /(&* "-):(),-* %+4,#+%&@* ',()#+%2*
;$(* &%* -#+%* 2(* +(&%",-)%* "-)* (&* -4=(#-* /(&*
"-):(),- 5* 0-+* -#+-* &%/-@* &%2* -4=(",-)(2* %*
&%*"-'8(#()",%*4%2%/%2*()*)-+'%2*/(*-+/()*

'M,

B>AED>B6,

/(* :%&,/(A* /(&* "-):(),-* %+4,#+%&* (2#?* 2$=(#%*

EJF

EEJ

EEE

 
 

  Congress series 13 International Arbitration 

107 Ibíd
   Ver también TT Landau, “Arbitral Lifelines’: The Protection of Jurisdiction by arbitrators”. En: ICCA Congress 

108 
 Convención de Nueva York. artículo II(3).

110 Convenio Europeo. Artículo V(1).
111 Ley Modelo. Artículo 8(2).
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()#+(* -#+%2@* %;$(&&%2* 2,#$%",-)(2* ()* &%2* ;$(*
(&* "-):(),-* %+4,#+%&* )-* <%* 2,/-* :?&,/%'()#(*
"(&(4+%/-*8-+* &%2*8%+#(2@* "-'-*8-+*(=('8&-*
()* %;$(&&-2* "%2-2* ()* ;$(* '(/,%* ()3%>-*
-* (++-+@* -* #%'4,K)* %;$(&&-2* "-):(),-2* -*
"&?$2$&%2* :?&,/%'()#(* "(&(4+%/-2* 8(+-* ;$(*

2$8$(2#-2* 2(* ()"$()#+%)* #%'4,K)* ,)"&$,/-2*

0%+%* $)* '(=-+* ()#()/,',()#-* /(* &%2*

(&* "-):(),-* 2(%* L
(%"!+!')03#43'0(%23+0,4#,=01N5*I%*+(:,2,.)*/(*
&%*/-"#+,)%*7*(&*(2#$/,-*/(*"%2-2*()*(&*!+4,#+%=(*

"$()#%*;$(*4%=-*&-2*#K+',)-2*L N3(*
L(%"!+!')03 #43 '0(%23 +0,4#,=01N* 2(* ,)"&$7()*
%;$(&&-2*"-):(),-2*%+4,#+%&(2*;$(*)-*8$(/()*
2(+*(=("$#%/-2@*8-+*(=('8&-@*8-+;$(*(&*?+4,#+-*
2(* +(<12%* %* %"#$%+* "-'-* #%&* -* 8-+;$(* &%2*
/,28-2,",-)(2* 8+-"(/,'()#%&(2* /(&* %"$(+/-*
/(*%+4,#+%=(*2-)*%'4,3$%2*-*"-)#+%/,"#-+,%2EEG5

I%*,)/(8()/()",%*/(&*"-):(),-*%+4,#+%&*=$(3%*

:%&,/(A*/(&*"-):(),-*%+4,#+%&*2-4+(*&%*4%2(*/(*
:,",-2* /(&* "-)#+%#-* 8+,)",8%& 5* 0-+* (=('8&-@*
()* :,+#$/* /(* &%* ,)/(8()/()",%* /(&* "-):(),-*

()* &%* ,):%&,/(A* /(&* "-)#+%#-* 2$47%"()#(*
8-+* B+%$/(* )-* 2$8-)()* )("(2%+,%'()#(* &%*
,):%&,/(A*/(* &%* "&?$2$&%* %+4,#+%&5* C2#(* "+,#(+,-*
+(2$&#%* /(* %8&,"%",.)* "%2,* ,):%+,%4&('()#(*

%* &-2* "%2-2* /(* "-)#+%#-2* "(&(4+%/-2* 2-4+(*

/(&* "-):(),-* %+4,#+%&* )-* ()#+%* ()* =$(3-*

%+4,#+%&(2* %2,'K#+,"-2* -* $),&%#(+%&(2@* 7%*
;$(* ()* (2#-2* "%2-2* 2(* %#%"%* /,+("#%'()#(*

',2'-5*!*8+-8.2,#-@* (2* ,)#(+(2%)#(*/(2#%"%+*

!&('%),%* 2(* "-)2,/(+%* ,):?&,/-* %&* "-):(),-*
%2,'K#+,"-
(2"()%+,-*/-)/(*'?2*"&%+%'()#(* &%*"&?$2$&%*

*(2#-**

/(* &%2*8%+#(2
%8&,"%",.)* ()* %;$(&&-2* "%2-2* /(* %$2()",%* /(*
B%"$&#%/(2* /(* +(8+(2()#%",.)117

)-*%$#-+,A%/%21185*C)*(2#%2*2,#$%",-)(2*(&*:,",-*
%B("#%*"%2,*,):%+,%4&('()#(*#%)#-*%*&%*"&?$2$&%*
%+4,#+%&* "-'-* %&* "-)#+%#-* 2$47%"()#( 5* 0-+*
2$* 8%+#(@* &%* =$+,28+$/()",%* '%+"%/%* 8-+* &-2*
=$("(2*/(*&-2*C2#%/-2*V),/-2*()*&-2*"%2-2*M(,.&3

* 7*
*<%*(2#%4&(",/-*;$(*&%*L.0+!,!'()(&*N*)-*(2*

%8&,"%4&(*%*&%2*/(B()2%2*4%2%/%2*()*&%*,):%&,/(A*
/(&* "-)#+%#-* 8-+* B%&#%* /(* '%),B(2#%",.)* /(*
:-&$)#%/* /(&* %3()#(@* %28("#-* ;$(* /(4(* 2(+*
/(",/,/-*8-+*(&*.+3%)-*=$/,",%&EGJ5*

C&*"#=+0&0%"0@"#=+0&0%"0*(2#?*/,+("#%'()#(*

4%2%/%2* ()* &-2* /(B("#-2* /(* &%* "&?$2$&%*

"-'8(#()",%2* )("(2%+,%2* 8%+%* +(2-&:(+* (2#(*

112 

112 

113 

117 

118 

120 WARE. sec. IIA.
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THEMIS 61;$(* #()3%* "%/%* 2,2#('%* &(3%&* ()* +(&%",.)*

%&* "#=+0&0%"0@"#=+0&0%"05* 0-+* (=('8&-@*
B+()#(* %* %&(3%",-)(2* /(* ;$(* (&* "-):(),-*
%+4,#+%&*B$(*"(&(4+%/-*8-+*'(/,-*/(*:,-&()",%*

/(B()2%2*4%2%/%2*()* &%*+()$)",%*%&*%+4,#+%=(5*
0-+*&-*/('?2@*(&*-4=(#-*8+(",2-*7*&-2*%&"%)"(2*
/(* (2#%2* +()$)",%2* <%)* +(2$&#%/-* 2(+* $)*

,)"&$2-* ()#+(* &-2* 2,2#('%2* &(3%&(2* ;$(* <%)*

)-* <%7* "-)2()2-* %"(+"%* /(* 2,* &-2* =$("(2*
-* &-2* 8+-8,-2* ?+4,#+-2* /(4()* +(2-&:(+* &%2*
%&(3%",-)(2*/(*;$(*&%*(=("$",.)*/(&*"-):(),-*
%+4,#+%&* <(* /(:(),/-* ()* ,'8-2,4&(1215* 0%+%*
%&3$)-2*%$#-+(2@*"$%)/-*$)*"-):(),-*%+4,#+%&*

#+,4$)%&* %+4,#+%&@* +(2$&#%* )("(2%+,-* +("$++,+*

EGG* +("-)-"(*
$)%*2,#$%",.)*2,',&%+*"$%)/-*&%*,'8-2,4,&,/%/*

%'4%2* 8%+#(2* <%)* +()$)",%/-* %&* "-):(),-*
%+4,#+%&1235**

CM, .AR<HE89<:, H89D>B, <6, 8AR<D8, ;<6,
H89J<9E8,B>AED>B6

%;$(&&%2* "-)#+-:(+2,%2* +(B(+,/%2* %* &%*

%#+,4$",-)(2* 8+-"(/,'()#%&(2* -#-+3%/%2*
%&* #+,4$)%&* 7* %2,',2'-* &%* /(#(+',)%",.)*

()*%;$(&&-2*"%2-2*()*;$(*2(*4$2"%*2-'(#(+*%*
%+4,#+%=(*%*8%+#(2*)-*2,3)%#%+,%2*/(&*"-):(),-*
-* ()* "%2-2* /(* 3+$8-2* /(* ('8+(2%25* I%2*
%#+,4$",-)(2* 8+-"(/,'()#%&(2* /(&* #+,4$)%&*

2$* "-'8(#()",%* "$%)/-* (&* #+,4$)%&* <%* 2,/-*

"$%)/-*,)#()#%*"-)2-&,/%+*/-2*-*'?2*8+-"(2-2*
%+4,#+%&(25* 0-+* &-* /('?2@* &%* /(#(+',)%",.)*
/(* &%* "-)#+-:(+2,%* $2$%&'()#(* +(;$,(+(* $)%*

&%2* 8%+#(2 5* !&* +(28("#-@* U-+)* +(2%&#%* ;$(*

;$(* &%* /,28$#%* (2#?* B$(+%* /(&* ?'4,#-* /(&*
"-):(),-* %+4,#+%&@* "-'-* $)-* /(* &-2* "%2-2*

/(4()*%2$',+*"-'8(#()",%5*C)*"-)2("$()",%@*
()*(2#-2*"%2-2@*&-2*=$("(2*7*#+,4$)%&(2*/(4()*

"#=+0&0%"0@"#=+0&0%"05* Q-* <%7* "-)2()2-*
()*(2#(*8$)#-@*&-*"$%&*"-)#+,4$7(*%*&%*%$2()",%*
/(*$),B-+',/%/*()*(2#(*#(++()-5*Q-*-42#%)#(@*

;$(* L&%2* "-+#(2* )%",-)%&(2* ()B+()#%)/-*
-4=(",-)(2*=$+,2/,"",-)%&(2*4%2%/%2*2-&%'()#(*
()* (&* -4=(#-* /(* $)* "-):(),-* %+4,#+%&* ;$(* 2(*

8+,'(+%* /(#(+',)%",.)* /(&* -4=(#-* /(&*
"-):(),-*%+4,#+%&NEGD5

(M, #[H<SHE89<:, 8, ;<7<9:B:, JE9HG6B;B:, B,
>B@89<:,;<,8>;<9,STA6EH8

/(#(+',)%/%2* '%#(+,%2 5* C)* "-)2("$()",%@*
(&* /()-',)%/-*-+/()*814&,"-* %* :("(2* &,',#%*
&%*"%8%",/%/*/(*&-2*?+4,#+-2@*7*()*#%&*'(/,/%*
(&*-+/()*814&,"-* 2(* +(&%",-)%* "-)* &%* ,/(%*/(*
%+4,#+%4,&,/%/ 5*C2*)("(2%+,-*2(+*"$,/%/-2-2*
"-)* (&* #K+',)-* L%+4,#+%4,&,/%/N@* ;$(* <%"(*
+(B(+()",%* %* 2,* /(#(+',)%/%2* '%#(+,%2* "%()*

"-+#(2* )%",-)%&(2* -* 2,* $)* &%$/-* 8$/,(+%*
#(+',)%+* "-):%&,/%)/-* %"#-2* ,&(3%&(25* C)*
&-2* C2#%/-2*V),/-2@* 2,)* ('4%+3-@* (&* #K+',)-*

121 

122 Ley de Derecho Internacional Privado. Artículo 7.
123 

127 

   POUDRET, JF; BESSON, S; BERTI, S; y, A. PONTI. Comparative Law of International Arbitration. Segunda 
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/,2"$2,.)*/(*;$,K)*/(4(*/(",/,+*2,*$)%*/,28$#%*
1285*

C)#-)"(2@* (&* "-)#(),/-*8+(",2-*/(&* "-)"(8#-*
/(*L%+4,#+%4,&,/%/N*-* *+(8+(2()#%*

814&,"-N*(2*;$(*(2*$)%*)-",.)*'?2*4,()*:%3%*
(* ,'8+(",2%@*7*()*"-)2("$()",%@* &%2*'%#(+,%2*

=$/,",%&(2*8$(/()*:%+,%+*/(*$)*2,2#('%*&(3%&*%*

"$%)#-*%&*#+%#%',()#-*/(*(2#%*?+(%5*!*'%)(+%*
/(* (=('8&-@* ',()#+%2* ;$(* '$"<-2* 2,2#('%2*

"-)#+-:(+2,%2*2(%)*%+4,#+%/%2@*&%*/()-',)%/%*
8&%)#(%/%* ()*

%* &-2* ?+4,#+-2* "-)-"(+* $)* "%2-* ()* (&* "$%&*
2(* 8&%)#(%)* -4=(",-)(2* /(* -+/()* 814&,"-@*
/%/-* ;$(* &%2* "-+#(2* )%",-)%&(2* #()/+?)* &%*
-8-+#$),/%/* /(* +(:,2%+* (2#(* %28("#-* ()* &%*
(#%8%*/(*(=("$",.)*/(&*&%$/- 5

0)M, (.%(+1$).%#$

"#=+0&0%"0@

"#=+0&0%"0

()* &%* ,)/(8()/()",%* /(&* "-):(),-* %+4,#+%&* 7*
()* (&* "#=+0&0%"0@"#=+0&0%"05* I-* +(&(:%)#(*
(2* ;$(* #%)#-* &%* ,)/(8()/()",%* /(&* "-):(),-*
%+4,#+%&* "-'-* (&* "#=+0&0%"0@"#=+0&0%"0*

(:,#%+* ,)#(+B(+()",%2* =$/,",%&(2* ()* &%2* (#%8%2*

/(* 8+(',2%2* %42-&$#%2* %"(+"%* /(&* 3+%/-* /(*

#+,4$)%&(2*%+4,#+%&(2*8%+%*%/-8#%+*/(",2,-)(2*
2-4+(*2$*8+-8,%*"-'8(#()",%1305*

!&* '-'()#-* /(* /-#%+* /(* "-)#(),/-* %* &%*
,)/(8()/()",%* /(&* "-):(),-* %+4,#+%&* 7* %&*
"#=+0&0%"0@"#=+0&0%"0@* "%/%* 2,2#('%*

&%* ,)#(+:()",.)* =$/,",%&* /$+%)#(* (&* 8+-"(2-*

%"#$%",.)*/(*8%+#(2*+("%&",#+%)#(2*;$(*8$/,(+%)*

&%/-@* %&* 8-28-)(+* &%* +(:,2,.)* =$/,",%&* 8$(/(*

=$/,",%&(2* 7* B%:-+("(+2(* (&* "$+2-* )-+'%&* /(&*

/(*(2#(*%'8&,-*+%)3-*/(*8-2,4,&,/%/(2@*%&3$)-2*
5*

5* I-2* (2B$(+A-2* /(4()* /,+,3,+2(* %*

;$(* 2$47%"()* %* "%/%* '-/(&-@* 7* #%'4,K)* %*
/(#(+',)%+* (&* 3+%/-* ()* ;$(* /(#(+',)%/-*
2,2#('%*&(3%&*%&"%)A%*2$2*8+-8.2,#-2*'(/,%)#(*
&%* /,2#+,4$",.)* /(* "-'8(#()",%2* ()#+(* &%2*
"-+#(2*)%",-)%&(2*7*&-2*?+4,#+-2*8%+%*+(2-&:(+*
&%2* -8-2,",-)(2* %* &%* "-'8(#()",%* %+4,#+%&5*

8+,)",8%&'()#(*8-+*+(B-+A%+*(&*2,2#('%*%+4,#+%&@*
+("-)-",()/-*&%* ,)/(8()/()",%*/(&*"-):(),-*
%+4,#+%&* 7* (&* "#=+0&0%"0@"#=+0&0%"0* /(*
&-2* ?+4,#+-2@* 7* 8+-"$+%)/-* ',),',A%+* &%2*

-#+-2*B%"#-+(2@*#%&*"-'-*&%*:,2,.)*/(*&-2*=$("(2*
7* #+,4$)%&(2* B+()#(* %* &%2* /(",2,-)(2* /(* &-2*
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THEMIS 61?+4,#+-2* +(28("#-* %* 2$* 8+-8,%* "-'8(#()",%5*

/(* &%* ,)/(8()/()",%* /(&* "-):(),-* %+4,#+%&*
7* /(&* "#=+0&0%"0@"#=+0&0%"0* 4,()* 8$(/(*

+(;$,(+(*$)*"-)-",',()#-*8+-B$)/-*/(*(2#-2*

"-)#+-:(+2,%&(2* 8%+%* 8-/(+* <-'-3()(,A%+*

*


