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Revista de Derecho
THEMIS 61

*

#9D><JE:DB,B,3<8>I<,+M,!>E<:D

.030%"$0%&,030%3$%!30&!+!310310.!,,#))#3

"!+(&!)(.=#>30)3.#"(!)(.=#3#30)3"#=$%(.=#>3

103 "?=#3 )!3 ,01$""(?%3103 )!3 (%&0,:0%"(?%3

+,#=$0:!%3)!3(%:0,.(?%3+,(:!1!3%#.3))0:!%3

* 
Directivo de THEMIS y Daniela Meneses Sala, miembro del Consejo Directivo de THEMIS. Su traducción 
estuvo a cargo de Carolina Pérez Harm, miembro de la comisión de Contenido de THEMIS.
El contacto con el profesor George Priest se logró gracias a la amable colaboración de la Universidad Peruana 
de Ciencias Aplicadas (UPC). La UPC tuvo la gentileza de invitarnos a su evento “Seminario Internacional: 
Estado, Mercado y Derecho” organizado con motivo de la presentación de un libro del profesor Priest, editado 
por la mencionada universidad. Asimismo, señalamos que George Priest es profesor honorario de la UPC.
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Revista de Derecho
THEMIS 61 LM, -<:;<, H8NE<9@8:, ;<, 68:, 98J<9DB, <6,

!<>T, KB, <:DB;8, <[S<>EN<9DB9;8, G9,
8$$(,<9,D?>NE98:,NBH>8<H89ONEH8:,

#:DB;8,<9,<6,N<>HB;8,:<,KB,><;GHE;8,
:G:DB9HEB6N<9D<M, $E9, <NAB>I8P, ;8:,

(2* (&* +(2$&#%/-* /(* $)%* +(/$"",.)* ()* &%*

&%* 8+(3$)#%* /,"()* ;$(* /(2/(* "-',()A-2*
/(* &-2* )-:()#%* <%* "+(",/-* 2$2#%)",%&'()#(*

#(),()/-*'()-2* ,)#(+:()",.)*/(&*C2#%/-@*2,)*

"-++("#-*()#()/,',()#-*/(*&-*;$(*<%*2$"(/,/-*

(&* "+(",',()#-* ("-).',"-* 7* &%* +(/$"",.)*
()* &%* 8-4+(A%* 2(* /(4(* %* ;$(* (&* C2#%/-* <%*

,'8-+#%)#(* (2* ;$(* 0(+1* <%* +(/$",/-* 2$2*

/(*%"(&(+%+*(&*"+(",',()#-*("-).',"-5*

%&* 2-",%&,2'-R* 0-+;$(* &-2* ",$/%/%)-2* )-*

",$/%/%)-2@* 8(+-* (2#-* 2$"(/(* #%'4,K)*
()* C2#%/-2* V),/-2@* /(* &%* +(&%",.)* ()#+(* &%*
+(/$"",.)* /(* &%* ,)#(+:()",.)* /(&* C2#%/-* ()*

&%* ,):(+2,.)* 8+,:%/%H* 7@* (&* ,):-&$"+%',()#-*

&&(:%*%&*"+(",',()#-*("-).',"-*7*&%*+(/$"",.)*
/(*&%*8-4+(A%5*

VM,
H89:D>GE>,G9,SG<9D<,H89H<SDGB6,<9D><,
6B, ><;GHHEO9, ;<, 6B, E9D<>J<9HEO9, ;<6,

,
W,()(2* ;$(* ()2(>%+&(* %* &%* 3()#(* 2-4+(* (2#-@*

/(&* '$)/-5* I%* +%A.)* /(* &-2* 8+-4&('%2*
("-).',"-2* /(* C2#%/-2* V),/-2* %"#$%&'()#(*
(2* =$2#%'()#(* ;$(* &-2* 3-4,(+)-2* <%)*

I%*+%A.)*8-+*&%*"$%&*C2#%/-2*V),/-2*%&"%)A.*&%*

'$)/-*()*&-2*%>-2*-"<()#%*7*()*&-2*)-:()#%@*
$)%* +(/$"",.)*()* &%* ,)#(+:()",.)*/(&* C2#%/-*

("-).',"-5*

XM, :5)""&A?
75)4&, :G<6<, H897G9;E>:<, H89, <6,

0(+2-)%&'()#(* )-* %8-7-* (&* &,4(+%&,2'-*
/(&* @* 8(+-* 2(* /,B(+()",%* /(&*

,)#()#-* /,+("#-* /(&* C2#%/-* /(* "-)#+-&%+*

+("$+2-25*I%*<,2#-+,%*'$(2#+%*;$(*(&*0(+1*B$(*

:,),(+-)*%&*0(+1*"-'-*#$+,2#%2@*:,),(+-)*8%+%*

&-* 2%4('-2H* $2#(/(2* 2-)* /(2"()/,()#(2* /(*
(&&-25*C)*',*"%2-@*#+%=(*%*(2#%*"-)B(+()",%*%*/-2*
/(*',2* ),(#-2@* 8%+%* ()2(>%+&(2* %"(+"%* /(* &%*
#(++,4&(*/(2#+$"",.)*/(*0(+1*7*&%*"-&-),A%",.)*

8-+*&%*2$8(+:,:()",%*/(*8%+#(*/(*&%*(2#+$"#$+%*

2$8(+%+* (2#%* (2#+$"#$+%* "-&-),%&* 2(* <%)*
:$(&#-*'%2*+,"-2*7*&%*8-4+(A%*2(*<%*+(/$",/-*

&%*(/$"%",.)*()*(2#-2*#('%25

YM,
I8AE<>98, S>8N8JE<9;8, <6, ;<:B>>8668,

&,',#%",-)(2* %* &%* ,):(+2,.)* 8+,:%/%* 7* +(/$",+*

&-2*%&#-2* ,'8$(2#-2*9()* #K+',)-2*/(* +(/$",+*

("-).',"-5* !/('?2* 2(* /(4()* (&,',)%+*
4%++(+%2* /(* "-'(+",-@* &-* ;$(* (&* 0(+1* 7%* <%*
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THEMIS 61<("<-5* C&* 0(+1* <%* #(),/-* $)* 3+%)* /(2%++-&&-*

'%7-+* ;$(* (&* /(* C2#%/-2* V),/-25* 0-+* -#+-*
&%/-@* ()* +(&%",.)* %* &%* /,2',)$",.)* /(* &%*
8-4+(A%@* ,)"+('()#%+* &%2* -8-+#$),/%/(2*
8%+%* ,):(+2,.)* (2* 8+-4%4&('()#(* &%* '(=-+*

&&(:%* %* 3()(+%+* '%2* #+%4%=-H* ,)"+('()#%+* &%*
(/$"%",.)@* 8+-:(7()/-*'(=-+* (/$"%",.)@* (2*

3+%)/(2*/(2,3$%&/%/(2*()*(&*0(+1@* &%2*"$%&(2*
8$(/()*2(+*2$8(+%/%2*"-)*'(=-+*(/$"%",.)*7*

3()(+()*'%2*('8&(-25

5M,

G9, HB:8, ><HE<9D<, ;<, #:DB;8:, 19E;8:,
;89;<, A68WG<B>89, 6B, 7G:EO9, <9D><,

U$()-* %1)* )-* <%* 2,/-* 4&-;$(%/-*

"-'8&,"%/-*8-+;$(*(&*8+-4&('%*/(* &%* B$2,.)*

;$(*2,*K2#(*%""(/(*%*&,4(+%+*8%+#(*/(&*(28("#+-*
;$(*2(*()"$()#+%*%<-+%*()*'%)-2*/(*&%*+%/,-*

8+-4&('%2*/(*(2#(*"%2-5*0(+-*()*',*%)?&,2,2@*
2%4('-2*;$(*&%2*#(&("-'$),"%",-)(2*2-)*$)%*

2,3$()*&%2*)(3-",%",-)(25*

ZM,
6B,E9J<>:EO9,S>EJB;B,SB>B,<97><9DB>,6B,

I%*,):(+2,.)*8+,:%/%*(2*&%*'(=-+*%+'%*"-)#+%*

()*&%*8-4+(A%5*!<-+%@*)$(:%'()#(@*8%+%*;$(*
&%* ,):(+2,.)*8+,:%/%*"-)/$A"%*%* &%* +(/$"",.)*
/(* &%* 8-4+(A%@* &%* 3()#(* 8-4+(* /(4(* #()(+*

$)* ('8&(-@* 2,* )-* 2%4()* <%"(+* )%/%* )-* 2-)*

B-+'%*&%*(/$"%",.)*(2*8+,'-+/,%&5*

4M,
;<A<9, D<9<>, G9, >86, BHDGB9;8, H89D>B,

/(4(+*'-+%&* /(* %"#$%+* "-)#+%* &%* 8-4+(A%* ()*

"+(-*;$(*%&3$,()*8$(/%*/(B()/(+*&%*8-4+(A%5*
6%7* %&3$)%2* 8(+2-)%2* ;$(* 2-)* 8-4+(2*
8-+;$(* 2-)* '()#%&'()#(* /,2"%8%",#%/-2@*
-#+-2* ;$(* 2-)* 8-4+(2* 8-+;$(* )-* ;$,(+()*
%8+()/(+* )$(:%2* <%4,&,/%/(2* 9&-* "$%&* (2* $)*

0-+* -#+-* &%/-@* #%'4,K)* (2#?)* &%2* 8(+2-)%2*

8+(-"$8%+)-25* !<-+%@* #()('-2* ;$(* 8()2%+*

)-* (2* 3()(+%&'()#(*$)%* +(28$(2#%*',()#+%2*

#+%4%=%* 8-/+?* '%)#()(+2(5* C)* &-2* %>-2* FJ@*

U,()(2#%+*/(&*3-4,(+)-*/(*&-2*C2#%/-2*V),/-2@*
/-)/(* /(28,/,(+-)* %* '$"<%2* 8(+2-)%2* 7*
(2#%2*2%&,(+-)*%*4$2"%+*#+%4%=-@*&-*"$%&*(2*'$7*
4$()-@* 8$(2* &&(:%* %&* "+(",',()#-* ("-).',"-*
7* %* ;$(* (2#-2* ,)/,:,/$-2* -4#()3%)* ,)3+(2-2*

"-)/$"()#(2* %* +(/$",+* &%* 8-4+(A%* "-'-* 8-+*

8%+%*(&*&,4+(*'(+"%/-@*%7$/%+*%*&-2*,)/,:,/$-2*

+(3%&%)/-*/,)(+-R*Q-5*

^M,

1:D<;,;ER8,WG<,<9,G9B,:<IG9;B,<DBSB,
;<,6B,;<N8H>BHEB,<:,ENS8>DB9D<,D<9<>,

86B, 9BHE89B6E:DB, H89, <6, H89D>86, ;<,

'%7-+,#%+,-* 8(+-* #%'4,K)* %* $)%* B%&#%*
/(* ()#()/,',()#-* /(* 8%+#(* /(* '$"<-2*
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!"#$%"&"'()$%"$*''"+)$*$#*$,-.)&/*',0-$"-$"#$1"&23

!"#$%&'#&"(&)*%&'#&)+'"%&,+)-).%/&012345&6&7)&89:&5";)&<="')')()&>#&"(#(&?)+)&?+#>#(,)+&

@

"-.)45"$%"&"'()

67$/"8)&"+$*&9:'5#)+$%"$%"&"'()$%"$#*$')/1"9"-',*

')/,+,0-$%"$')-9"-,%)

."$%"$"&&*9*+$;$<1/=
'(=-+%+5* 0-+* (=('8&-* #()('-2* $)%*

2("#-+* )-* 4$2"%* /,+("#%'()#(* "-)#+,4$,+*
%&* "+(",',()#-* ("-).',"-@* &-* ;$(* 4$2"%* (2*

("-).',"-*(2*'?2*;$(*2.&-*/,)(+-@*(2*'?2*;$(*

<%2#%*",(+#-*8$)#-*'%#(+,%&,2#%@*(2-*(2#?*4,()@*
7-*)-*&-*2-7@*".'-*2(+&-*2,()/-*$)*8+-B(2-+@*

2%&$/5* [2#%2* 2-)* '(#%2* <$'%),#%+,%2@* 8(+-*
;$(* (2#?)* +(&%",-)%/%2* "-)* (&* "+(",',()#-*
("-).',"-5* V)-* 8$(/(* 2(+* &-* <$'%),#%+,-*

(&* "+(",',()#-* ("-).',"-* (2* 2-4+(* #-/-*
<$'%),#%+,-@* /(* '-/-* ;$(* &$"<%+* "-)#+%* (&*

8(+-* )-* "+(-* ;$(* #-/-* (&*'$)/-* &-* 2(8%H* 7*
$)-*/(4(*()#()/(+&-@*#+%#%+*/(*:(+*(&*8-+;$K*

(2*;$(*)-*:%)*%*8%+%+*(&*"$+2-*/(&*"+(",',()#-*
("-).',"-*),*:%)*%*/(=%+*/(*4$2"%+*'(=-+(2*
"-)/,",-)(2*8%+%*#-/-2*&-2*",$/%/%)-25*

QM, (B:E, D8;B:, 6B:, G9EJ<>:E;B;<:,

H><<, WG<, HB:E, D8;B, G9EJ<>:E;B;, 8,

C2*$)%*'$7*4$()%*8+(3$)#%*7*)-*2(*&%*+(28$(2#%*

()* <$'%),/%/(2* (* ,)"&$2-* &-2* (28(",%&,2#%2*

(&* "+(",',()#-* ("-).',"-* 7* ()* ;$K* '(/,/%*

"-)&&(:%* &%* +(/$"",.)* /(* &%* 8-4+(A%R* 0(+-*
)-* &&(3%)* %* ()#()/(+&-* "-'8&(#%'()#(5* C)*

()*'$"<%2*$),:(+2,/%/(2*()*/-)/(*&-2*'(=-+(2*
%&$')-2* /(&* "-&(3,-* -* /(* &%* $),:(+2,/%/*

/(* 2$(&/-* ()* "-'8%+%",.)* "-)* (2#$/,%)#(2*

(2#$/,%)#(2* ;$(* %4%)/-)%+-)* &-2* (2#$/,-2* 7*
B-+'%+-)*)(3-",-2*;$(*2(*:-&:,(+-)*4%2#%)#(*

"-'-* (=('8&-2@* (&&-2* )-* #$:,(+-)* (/$"%",.)*
B-+'%&5*I%2*8(+2-)%2*;$(*"$&',)%+-)*(&*3+%/-*

/(4,(+-)* :(+&-2* "-'-* /(2(+#-+(2@* 8$(2* (2-*
B$(+-)@* 8(+-* 2(* :-&:,(+-)* &%2* 8(+2-)%2* '?2*

(+(2*$)*4$()*(2#$/,%)#(*7*:(2*%*-#+%2*8(+2-)%2@*
;$(* )-* 2-)* #%)* 4$()-2* (2#$/,%)#(2@* 8(+-*

;$(*(2*#%'4,K)*&%*B%&#%*/(*"-'8+()2,.)*/(*&%*

G9EJ<>:E;B;<:,S>8;GH<9,NGHKB:,E;<B:,
E@WGE<>;E:DB:, SB>B, S8;<>, <9D<9;<>, <6,
K<HK8, WG<, <6, N<>HB;8, ><HKB@B, _<9,

2,*"+((2*;$(*(+(2*'$7*,)#(&,3()#(*8,()2%2*;$(*

()* &$3%+* /(* /(=%+* ;$(* (&* '(+"%/-* -8(+(R*

',2* ,/(%2R* Q-@* "-'-* 8$(/(* 2$"(/(+* (2#-* 2,*

%"%/K',"-2*"+(()*;$(*2-)*#%)*,)#(&,3()#(2

/(* :("(2* 8,()2%)* ;$(* 2-)* (&&-2* &-2* ;$(*
/(4()* #-'%+* &%2* /(",2,-)(25* C2-* &-2* :$(&:(*
2-",%&,2#%25* I(2* 3$2#%* ;$(* &-2* 3-4,(+)-2*

3()#(*,)#(&,3()#(*%&*'%)/-@*()*&$3%+*/(*/(=%+*
;$(*(&*'(+"%/-*-8(+(5


